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IN THE 

United States Court of Appeals j 

foe the District of Columbia 


No. 7903 


EDWARD J. ABBOTT and ABBOTT MACHINE 
COMPANY, Plaintiff's-Appellants 

v. 

THOMAS LEWIS SHEPHERD and THE CLARK 
THREAD COMPANY, Defendants-Appellees 


BRIEF FOR APPELLANTS. 


I. 

JURISDICTIONAL STATEMENT. 

This matter originated in the United States District 
Court for the District of Columbia under a complaint (Apf 
pellants ’ Appendix, p. 1) filed under the authority of Sec. 
4915 of the Revised Statutes of the United States (U. S. Cl 
Title 35, sec. 63) to obtain Letters Patent for an inventionl 
The jurisdiction of the Defendant Thomas Lewis Shepj- 
herd in the lower court is based upon U. S. C. Title 35, seel 
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72 a, the Defendant Shepherd being a resident of a foreign 
country (complaint, paragraph 2, Appellants’ Appendix, 

р. 2). 

The appellate jurisdiction of this Court is based on An 
Act to Establish a Court of Appeals for the District of Co¬ 
lumbia and for other purposes (Act of February 9, 1893, 

с. 74, 27 Stat. 434) as amended, and as incorporated in the 
Code of the District of Columbia, Tit. 18, c. 2, sec. 26. 

II. 

STATEMENT OF CASE. 

The Plaintiffs are Edward J. Abbott, the applicant named 
in the Abbott application for patent Serial No. 745,105, and 
The Abbott Machine Company, assignee and owner of the 
Abbott application. 

The Defendants are Thomas Lewis Shepherd, the appli¬ 
cant named in the Shepherd application Serial No. 15,430, 
and The Clark Thread Company, which became owner of 
the Shepherd application since this action was filed and 
was made a party Defendant by stipulation presented at 
the trial. 

The case grows out of a Patent Office interference pro¬ 
ceeding between the Abbott application and the Shepherd 
application. The sole issue in the case is that of priority 
of invention as between Abbott and Shepherd. There is no 
question involved of the patentability of the subject matter. 

Proceedings Leading Up to This Action. 

Interference No. 71,813 was declared in the United States 
Patent Office on November 27,1935, between the Abbott ap¬ 
plication Serial No. 745,105, filed September 22, 1934, the 
Shepherd application Serial No. 15,340, filed April 8, 1935 
(a division of Shepherd’s application Serial No. 724,814, 
filed May 9, 1934), and an application of one Fayette D. 
Chittendon, Serial No. 526, filed January 5, 1935. 

Abbott took testimony relating to his dates of invention. 
Shepherd, a resident of England, took no testimony. The 
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Shepherd application here involved, Serial No. 15,340, was 
filed April 8, 1935, as a division of an earlier application 
Serial No. 724,814, filed May 9, 1934 and by virtue of tjie 
International Convention Shepherd claims the benefit of 
the date of the filing of his British provisional specification, 
March 19,1934. 

j 

Chittendon, who did not file his application until Jan¬ 
uary 5, 1935, presented no proofs of his invention eaifly 
enough to overcome the record dates of Abbott and Shep¬ 
herd. Judgment was therefore entered against Chittendon 
and the interference proceeded between Abbott and Shep¬ 
herd. 

The Examiner of Interferences awarded priority of in¬ 
vention to Abbott on the ground, briefly stated, that Abbott 
was the first to conceive the invention and had exercised 

I 

reasonable diligence in perfecting it up to the time of the 
filing of his application. 

On appeal, the Board of Appeals awarded priority of 
invention to Shepherd on the ground, briefly stated, tlkat 
Abbott was not exercising reasonable diligence from a tilne 
just prior to Shepherd’s earliest date, March 19,1934, until 
the filing of the Abbott application; and that Abbott’s work 
in 1933 did not amount to a reduction to practice. 

The District Court, in the action under Sec. 4915, dis¬ 
missed the complaint on the ground, briefly stated, that Ab¬ 
bott had not reduced the invention to practice prior j to 
March 19, 1934, and had not sustained the burden of prov¬ 
ing diligence. 

Although the Board of Appeals and the District Cojirt 
reached the same result they did so for different reasons. 
The Board held that Burke’s work for Abbott in perfecting 
a suitable sizing composition was not relevant to the text 
of the interference counts because the counts do not spec'ifv 
any particular composition. The District Court on the other 
hand apparently refused to give effect to Burke’s work dur¬ 
ing the period of diligence on the ground that it was not 
documented step by step. 
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The Invention. 


The gist of the invention is the coating of an elastic thread 
with a sizing composition in liquid form, the thread being 
either in stretched condition or relaxed condition as de¬ 
sired, so that when the coating hardens it forms a jacket 
around the thread and holds it in its then condition. The 
thread will therefore neither extend nor contract in the 
fabric-making operations. Thus while the thread is being 
made into a fabric it can be handled like an ordinary inelas¬ 
tic textile yarn. Thereafter the coating is removed and to 
facilitate such removal the coating is preferably made of a 
sizing soluble in water or in soap and water so as to be re¬ 
moved during the usual finishing operations on the cloth. 
Upon removal of the coating the rubber yarn resumes its 
elastic condition. 

In order to make the invention practicable it is essential 
that the coating composition have certain characteristics. 
It must have sufficient rigidity to hold the elastic yarn in 
substantially inelastic condition during the handling of the 
yarn in making fabric. It must have such flexibility that it 
will not break up and scale off but will bend in weaving or 
knitting operations. It must be readily dissolved and 
washed off. If must not contain ingredients detrimental 
to rubber and it must be capable of being applied in fluid 
condition at moderate temperatures which will not injure 
rubber. 

The coating may be applied to an otherwise bare rubber 
yarn or to the more usual commercial form of rubber yarn 
which consists of a rubber core wound with a cover of tex¬ 
tile thread. An example of the latter kind of elastic yarn 
is U. S. Rubber Company’s “Lastex” which is the subject 
of the Adamson patent No. 1,822,847, dated September 8, 
1931 (Plaintiff*$ Exhibit 37). 

The Parties’ Respective Claims to Priority. 

Abbott claims conception of the invention in 1933. Such 
conception is apparently not challenged. Abbott also 
claimed below a reduction to practice in October, 1933, by 




coating short lengths of rubber strands with a sizing mate¬ 
rial capable of holding the rubber strands in extended conjdi- 
tion. The Board and the Court below* held that this did hot 
amount to a successful reduction to practice, and we shjall 
bow to those holdings. Abbott however claims due diligence 
in perfecting the invention from a time prior to March 19, 
1934 until the filing of his application on September 22,1934. 

Shepherd’s claim to priority is based upon a seriesj of 
patent applications which w*ere filed chronologically as fol¬ 
lows: 


English Provisional Specification, filed March 19, 1934 
(Defendants' Exhibit A) 

English Complete Specification, filed May 3, 1934, (De¬ 
fendants’ Exhibit B) 

United States Parent Application, Serial No. 724,814, 
filed May 9,1934 (Plaintiffs’ Exhibit 31) 

United States Divisional Application, Serial No. 15,340, 
filed April 8,1935 (Plaintiffs’ Exhibit 32). This was 
the application involved in the Interference. This 
application has now become patent No. 2,182,996, 
dated December 12,1939 (Defendants’ Exhibit CJ. 

Shepherd is entitled to the date of March 19, 1934, the 
date of his English Provisional Specification for whatever 
invention is disclosed in that specification; but as we stall 
presently point out, the English specification is different 
from the later United States specifications, -which in tiurn 
are different from the finally granted patent. 

We contend that neither of Shepherd’s English specifica¬ 
tions nor his United States applications disclose a prac¬ 
ticable way of carrying out the invention. 


Development of the Invention by Abbott. 

The making of the invention by Mr. Abbott was promoted 
by the fact that in the early part of 1933 he first became 
acquainted with worsted fabrics made with all worsted wjarp 
yarns and mainly wrorsted filling yarns interspersed every 
fourth, fifth or sixth filling yarn with an elastic rubber yfarn 
known as “Lastex”. Mr. Abbott acquired his first inf or- 


mation about this fabric from the firm of Daroff & Com¬ 
pany, who used the fabric in making men’s clothing and to 
whom Mr. Abbott was introduced through his New York 
selling agent, Howard Merrill & Company. Mr. Daroff was 
enthusiastic about the possibilities of this fabric, but ex¬ 
plained the difficulties he was experiencing with it due to 
uneven tensioning of the elastic yarns. Any variation of 
tension varied the stretch of the yams and such variation 
in the finished cloth would draw in the edges of the cloth 
unevenly forming wavy or scalloped edges, and would tend 
to cause the cloth to pucker or “cockle”. Mr. Abbott found 
that “Lastex”, a patented product, was closely restricted 
to a few mills, each in its own field, and that it was not then 
available to him. Nevertheless he turned his attention to 
Mr. Daroff’s problems and set about devising a better way 
to handle elastic yarns. (Appellants’ Appendix, pages 28 
and 29) 

Mr. Abbott conceived the invention in or about June, 1933 
and explained it to Mr. Henry B. Burke, who was one of his 
sales engineers for the dyeing machinery of Abbott Ma¬ 
chine Co. and also acted as a consulting chemist in connec¬ 
tion with chemical problems arising in Mr. Abbott’s indus¬ 
tries. Mr. Burke was well qualified to assist on this inven¬ 
tion, not only because he was an expert in textile chemistry, 
but because of experience he had had in compounding and 
handling sizing materials. In addition to his training at 
Lowell Textile Institute in chemistry and dyes, Mr. Burke 
had had practical experience with sizing materials at a num¬ 
ber of concerns manufacturing textile and paper products, 
in all of which sizings had been employed of various kinds 
and for various purposes. (Appellants’ Appendix, pages 
29 and 30) 

Shortly after communicating the invention to Mr. Burke 
in June, Mr. Abbott went on his vacation and did not return 
until about Labor Day, 1933. Thereupon Mr. Abbott in¬ 
structed Mr. Burke to get some rubber thread, coat it with 
some kind of sizing material and see what could be ac¬ 
complished. This was the time, September 1933, that Mr. 
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Burke first began serious work on the invention. Mr. Ab¬ 
bott, although not a chemist, outlined} a number of materials 
to be tried and instructed Mr. Burke to get some of these 
materials and start laboratory work. Mr. Burke wa|s to 
use a laboratory in his own house at Melrose, Massachusetts. 
Mr. Burke was accustomed to travel three or four days a 
week in connection with the dyeing machinery but was at 
home evenings and worked on the coated yarn in his labora¬ 
tory evenings and week-ends. This continued throughout 
the whole period from the Fall of 1933 to late May 1^34, 
and also during that period Mr. Burke was accustomed to 
go to Wilton, New T Hampshire to report to Mr. Abbott e'iery 
Friday. (Appellants’ Appendix, pages 30-32, page! 24, 
page 63) 

Mr. Abbott told Mr. Burke that the requirements for! the 
coating material were 

Sufficient rigidity to hold yarn in extended position 
and make it substantially inelastic; 

Flexibility such that it would not break up or chafe 
but would bend in weaving or knitting operations; 

Capability of being easily dissolved in the usual tnill 
processes of washing with warm water or mild soap 
and water; 

Avoidance of materials which might have a detrimen¬ 
tal effect on rubber; 

Capability of being applied as a fluid at moderate tem¬ 
peratures which would not injure rubber; 

Sufficient permanency to withstand decomposition^ or 
impairment of its own strength for a reasonable time 
before it could be used, say three weeks. 

(Appellants’ Appendix, pages 55 and 56) 

i 

It was shortly after Mr. Burke began his serious work 
in September 1933 that he made his first report to Mr. 
Abbott. 

Mr. Burke did not have any regular commercial fine rjub- 
ber yarn so he tried preliminary experiments on strands of 
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rubber made by cutting small elastic bands. He applied 
some sizing materials to such bands while they were in 
stretched condition and found that the sizing would hold 
a rubber strand outstretched although this rubber was 
heavier and coarser than would be used in rubber yams. 
Samples of these coated rubber bands were shown to Mr. 
Abbott and are in evidence as Plaintiffs’ Exhibit 2, al¬ 
though now badly deteriorated through age and handling. 
(Appellants’ Appendix, pages 31, 32, 56 and 57) 

Mr. Burke made fragmentary notes as to some of his 
experimental work on leaves of a pocket looseleaf notebook, 
Plaintiffs’ Exhibit 1-A-X. referred to in Bertha Shapley 
Burke’s deposition as Exhibit 1A, a photostatic copy of 
which is referred to in the Patent Office record as 1A. 
(Appellants’ Appendix, pages 57, 23) 

The note headed October 5,1933 and witnessed October 7, 
1933 was written by him on Octobeer 5, 1933 and summar¬ 
ized some things that had happened before that date. The 
note in question reads as follows: 

Oct. 5, 1933. 

Saw Fred Meade U. S. Rubber Co.—making rub¬ 
ber thread for stocking top, etc. 

He states it will probably extend to weaving— 

How will it be controlled in warp? Must be a flexi¬ 
ble size to hold or hold under predetermined ten¬ 
sion—Believe it could be sized. 


Tried size on rubber thread it holds— 

Get Fred to give me some rubber yarn 

U. S. Rubber Prov. Rubber Thread uncovered— 

Sets ok with special size. 

H. B. Burke, Bertha Shaplev Burke. 

Oct. 7th, ’33. 

This note, Exhibit 1-A-X, was shown to Mr. Burke’s wife, 
Bertha Shapley Burke, a trained chemist, was read by her 
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and understood by her and signed by her on October 7,1.933 
(deposition of Bertha Shapley Burke, Appendix, page |23). 

These coated elastic strands, Exhibit 2, were showp to 
Mr. Abbott in September 1933 and demonstrated that aj siz¬ 
ing would hold the elastic strands extended. Mr. Abbott 
instructed Mr. Burke to get some regular rubber yarn and 
try coating that. (Appellants’ Appendix, page 32) 

The above quoted note which was witnessed on October 7, 
1933, Plaintiffs’ Exhibit 1-A-X, includes a memorandum by 
Mr. Burke to “get Fred to give me some rubber yarn U. S. 
Rubber, Prov.” “Fred” was Fred Meade, a friend ofj Mr. 
Burke’s who was employed by U. S. Rubber Company, 
Providence, Rhode Island. (Appellants’ Appendix, page 
58) 

Early in October 1933 Mr. Burke visited Fred Meade at 
the U. S. Rubber Company and tried to secure a quantity 
of the rubber yarn called “Lastex”. Fred Meade wa$ re¬ 
luctant to give Mr. Burke any “Lastex” on the ground 
that what he had on hand was made under experimental 
conditions. “Lastex” was also restricted to certain mills 
as has already been noted. He did however give Mr. Biirke 
a test skein which was apparently discarded as of no further 
use to U. S. Rubber Company, and Mr. Burke went on with 
his work devising coatings which he tested by applying 
them to this “Lastex” yam. (Appellants’ Appendix, page 
60) 

Mr. Burke worked on three, general types of formulas 
which he finally developed into the three specific formulas 
numbered 1, 2 and 3 on page 5 a of the Abbott patent appli¬ 
cation. 

I 

Formula No. 1 is termed by Mr. Burke the “dextrine 
type” of formula because it is based on the use of a large 
proportion of dextrine, whose qualities are modified by 
smaller amounts of other materials. 

Formula No. 2 is termed by Mr. Burke a “casein type” 
of formula because based mainly on casein, influenced by 
the addition of calcium tannate to modify the 
of casein. 


properties 
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Formula No. 3 may be called the “thymol-iodoform” type 
being based on those two materials. 

Mr. Burke soon determined that the “casein type” and 
the “thymol-iodoform” type of formulas offered less favor¬ 
able possibilities than the “dextrine type” formula be¬ 
cause the calcium tannate of formula No. 2 and the thymol- 
iodoform compound of formula No. 3 were not commer¬ 
cially available but had to be specially manufactured. 

He therefore concentrated his efforts on the “dextrine 
type” of formula with a view of combining with dextrine 
various other materials in various proportions to toughen 
it, make it flexible, leave it soluble and generally give it 
those properties which Mr. Abbott had prescribed. (Appel¬ 
lants’ Appendix, pages 60 and 61) 

Dextrine alone is not suitable for the purposes sought. 
Accordingly Mr. Burke conducted a long series of experi¬ 
ments with the “dextrine type” formula, adding in various 
quantities and various combinations, various other ingredi¬ 
ents, such as glue or gelatin, glycerin, alum, talc, etc. He 
worked in his laboratory at home three or four nights a 
wreek and often Sundays compounding and testing different 
combinations and permutations of the “dextrine type” of 
formula. (Appellants’ Appendix, pages 61 and 62) 

From the Fall of 1933 to April 1934, when he was sup¬ 
plied with some regular commercial “Lastex” to work with, 
he made thirty oit forty experiments with different formu¬ 
las, applying them to the yarn he got from Fred Meade. 
It took several days to complete any one experiment with 
any one formula. The formula had to be compounded and 
put into solution which would usually take over night. Yarn 
had to be then stretched, coated and dried, and then be 
given time enough to mature to show whether it was ap¬ 
propriate. To try different combinations of materials in 
this way, and different proportions of the same materials, 
necessarily took much time. It was found that even small 
variations in the kind or quantity of modifying agents pro¬ 
duced quite varying effects. 
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^ Mr. Burke reported the progress of his experiments to 

Mr. Abbott practically every Friday during the Whole 
r course of his work and from time to time showed him ^am- 

r pies of the coated yarns, dozens of samples. The^ all 

showed promise and progress but did not quite satisfy! Mr. 
Abbott. (Appellants’ Appendix, pages 62, 63 and 35) 

* I Up to March 1934, while still experimenting with Fred 

4 Meade’s sample of “Lastex” yarn, the best formula which 

Mr. Burke had arrived at was a dextrine type formula 
with about 480 parts of dextrine, 50 to 60 parts of cajsein 

* and a corresponding 50 to 60 parts of borax to render! the 

r casein soluble, with a suitable amount of water and a sjmall 

i undetermined amount of glue and glycerin. The rigidity 

r ; of this composition was sufficient to hold the yarn oqt in 

r i extended position but its flexibility, according to Mr. 

Burke’s understanding, was not quite satisfactory, to with- 
i stand the abrupt flexing and bending such as it would! get 

* i in use. (Appellants’ Appendix, pages 63 and 64) 

* i Although Mr. Abbott was not completely satisfied With 

the formulas developed by Mr. Burke up to March 1934 
he thought that Mr. Burke was making good enough pjrog- 
- ress to warrant investigating the actual requirements for 

i weaving yarn. By the middle of March 1934 Mr. Bijirke 

had learned from Mr. Percy Adamson, inventor of “t<as- 

* i tex”, of Adamson Brothers & Company, a subsidiary of 

a . U. S. Rubber Company, the amount of stretch that “Jjas- 

A tex” should have in it as it lay in the finished shrunk pjiece 

of goods in order to exert the proper tension. He learned 

* the particular fineness of the “Lastex” yarn that was! be- 

* i ing used for worsted cloth and he learned that they vrere 

I still having trouble due to the uneven tensioning of the 

elastic yarns. Mr. Abbott requested samples of the appro- 

* priate “Lastex” yarn, but Adamson Brothers were reluc- 

* tant to let him have samples because of their restricted 

licensing system. They were finally prevailed upon hbw- 

* i ever to let Mr. Abbott have some samples to perform his 

► experiments on and an oral order was entered for shch 

^ samples. (Appellants’ Appendix, pages 35-37) 
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Plaintiffs Exhibit 4-X, dated March 17, 1934, is an ac¬ 
knowledgment from Adamson Brothers of this order for 
ten pounds of “Lastex” yam ordered in the name of Ab¬ 
bott Worsted Mills. Mr. Abbott places his conversation 
with Mr. Adamson at which he gave the oral order as be¬ 
ing during the week preceding March 17, 1934. (Appel¬ 
lants’ Appendix, page 38) 

The notice of shipment of this “Lastex” is dated March 
21, 1934, Plaintiffs’ Exhibit 6-X. Mr. Abbott testified that 
the “Lastex” was received within about a week after the 
notice of shipment. (Appellants’ Appendix, page 38) 

Plaintiffs’ Exhibit 6-A is a rather deteriorated sample of 
this lot of “Lastex”. (Appellants’ Appendix, page 39) 

Upon receipt of this shipment Mr. Abbott gave Mr. Burke 
some bobbins of the new “Lastex”, and asked him to pro¬ 
ceed with his work on various compounds of sizing and ap¬ 
ply them to this new yam. (Appellants’ Appendix, pages 
39 and 64) 

Most of the formulas up to that time had glue in them. 
Glue when it dries is brittle and Mr. Abbott thought some 
other material of a less brittle nature should be tried in 
place of glue. Mr. Burke’s instructions at that time were 
to modify the last previous formula in some way especially 
to overcome the inflexibility and scaling of the coating con¬ 
taining glue. (Appellants’ Appendix, pages 39, 40, 64 and 
65) 

Mr. Burke testified that he got the bobbins of the new 
“Lastex” from Mr. Abbott early in April 1934 and is con¬ 
firmed by a contemporaneous memorandum in his notes, 
Plaintiffs’ Exhibit 1-A-X, reading “April 1934 E. J. A. 
[meaning Edward J. Abbott] handed bbn [bobbin] rub¬ 
ber yam coated—will size.” (Appellants’ Appendix, page 
64) 

Mr. Burke then carried forward his experiments con¬ 
tinuously until the latter part of May over a period of about 
six or seven weeks, during which time he estimates that he 
made six or seven additional experiments. He modified his 
previous dextrine type formula, which had proved the best 



to date, chiefly by taking out the glue and glycerin and 
experimenting with formulas which should have in their 
place a proper balance of casein and glucose in the hope j of 
getting the required flexibility. 

As a result of these experiments he achieved a fonmjda 
having all the desired properties. (Appellants ’ Appendtx> 
page 65) 

On May 25, 1934 Mr. Burke took his final specimens, 
Exhibits 38-A and 38-B, to Mr. Abbott. Mr. Abbott found 
them satisfactory. These exhibits include pieces of coated 
“Lastex” yarn, coated with the final successful formujla, 
and also a specimen of the yarn after the sizing had be£n 
washed off. Mr. Abbott considered the research work 4m 
ished and asked Mr. Burke to write up a report covering 
generally his whole work. (Appellants’ Appendix, pages 
65-67, 40 and 45) 

Mr. Burke wrote up his report in longhand, signed and 
dated it and had it witnessed by his wife, Bertha Shapley 
Burke, all under date of June 1, 1934. A typewritten ver¬ 
sion of this report was later given to Mr. Abbott on June! 8, 
1934. The longhand report and the typewritten report aire 
in evidence as Plaintiffs ’ Exhibit 9-X and are referred!to 
in the deposition of Mrs. Burke as Exhibit 9 . (Appellants’ 
Appendix, page 67) 

After Mr. Burke’s call on Mr. Abbott, May 25,1934, with 
the satisfactory samples of coated “Lastex” Mr. Abbott 
wrote his patent attorneys, Roberts, Cushman & Wobd- 
berry, under date of May 29,1934, regarding a preliminary 
search and a patent application on the invention. Plain¬ 
tiffs ’ Exhibit 12X. (Appellants’ Appendix, pages 47 and 
91) A photostatic copy of this letter is marked Exhibit 12 
in the interference record. 

The stipulated testimony of Clarence H. Porter at pages 
37 to 40 inclusive in the Patent Office interference record 
(Appendix pages 74 to 77), forming part of Plaintiffs* Ex¬ 
hibit 33, establishes diligence on the part of Abbott and his 
attorneys in conducting the necessary preliminary investi¬ 
gation as to novelty and preparing a patent application on 
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the invention. Both the Examiner of Interferences and 
the Board of Appeals, Appendix pages 201 and 204, Plains 
tiffs' Exhibit 34, have held that due diligence is established 
from the date of placing the case in the hands of the attor¬ 
neys, May 29,1934, until the filing of the Abbott patent ap¬ 
plication. These findings are not disturbed by the District 
Court. 


Shepherd’s Disclosures. 

Shepherd’s several specifications disclose the general 
concept of controlling the stretch of elastic yarn for use in 
weaving or knitting by coating the yarn, but they do not 
disclose any practicable way of coating the yarn for the in¬ 
tended purpose. 

Shepherd’s British Provisional Specification of March 
19, 1934 (Defendants’ Exhibit A, Appellants’ Appendix 
page 213) proposes 

“to overcome this loss of control by coating the yarn, 
either in its natural relaxed condition or having a de¬ 
sired degree of stretch, with a suitable kind of soluble 
adhesive, such as glue, solutions of cellulose or the like, 
or a suitable varnish. Such soluble adhesive is applied 
by coating, spraying or otherwise, either before or dur¬ 
ing the process of weaving, i.e., before the actual fab¬ 
ric is formed or beaten up. 

“Preferably the coating will be applied and allowed 
to dry to such degree as will impart to the fabric or 
the thread as the case may be, a rigid or semi-rigid 
‘set,’ so that the resulting fabric or thread will be ren¬ 
dered inflexible or semi-flexible.” 

Shepherd’s British Complete Specification, filed May 3, 
1934 (Defendant’s Exhibit B, Appellants’ Appendix, page 
215) states that the coating “may consist of glue, gelatin, 
solution of cellulose, starch, wax, resin or the like, or a suit¬ 
able varnish.” (Appellants’ Appendix, page 219) 

Shepherd’s U. S. parent application, filed May 9, 1934 
(Plaintiffs’ Exhibit 31, Appellants’ Appendix, page 138) 
states that the adhesive coating “may consist of glue, gela- 
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tin, solution of cellulose, starch, wax, resin or the like, or a 
suitable varnish.” (Appellants’ Appendix, page 145)| 

Shepherd’s divisional application filed April S, 1035 
(Plaintiffs’ Exhibit 32, Appellants’ Appendix, page l|/l) 
specifies the same coating materials (Appellants’ Appen¬ 
dix, page 176) that are enumerated in the parent applica¬ 
tion. 

The uncontradicted testimony is that such substances 
without modification would not be capable of accomplishing 
the intended purpose. (Appellants’ Appendix 68 to 7lj) 


III. 

APPLICABLE STATUTES. 

The relevant portions of Section 4915 of the Revised 
Statutes, U. S. C. Title 35, Section 63 are as follows: 

“Whenever a patent on application is refused J . . 
the applicant, . . . may have remedy by bill in equity, 
if filed within six months after such refusal or deci¬ 
sion; and the court having cognizance thereof, on No¬ 
tice to adverse parties and other due proceedings liad, 
may adjudge that such applicant is entitled, according 
to law, to receive a patent for his invention, as specified 
in his claim or for any part thereof, as the facts in fhe 
case may appear. And such adjudication, if it bd in 
favor of the right of the applicant, shall authorize |the 
commissioner to issue such patent on the applicant;fil¬ 
ing in the Patent Office a copy of the adjudication <jind 
otherwise complying with the requirements of law. i. . . 
In all suits brought hereunder where there are adverse 
parties the record in the Patent Office shall be admitted 
in whole or in part, on motion of either party, subject 
to such terms and conditions as to costs, expenses, and 
the further cross-examination of the witnesses as jthe 
court may impose, without prejudice, however, to the 
right of the parties to take further testimony. The tes¬ 
timony and exhibits, or parts thereof, of the record in 
the Patent Office when admitted shall have the same 
force and effect as if originally taken and produced in 
the suit.” 


i 
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The relevant portions of IT. S. C. Title 35, Section 72a are 
as follows: 

“Upon the filing of a bill in the district court of the 
United States for the District of Columbia wherein 
remedy is sought under Section 63 or Section 66 of this 
title, without seeking other remedy, if it shall appear 
that there is an adverse party residing in a foreign 
country, . . <. the court shall have jurisdiction thereof 

if 


The relevant portions of Revised Statutes Section 4888, 
U. S. C. Title 35, Section 33 are as follows: 

“Before any inventor or discoverer shall receive a 
patent for his invention or discovery he shall . . . 
file in the Patent Office a written description of the 
same, and of the manner and process of making, con¬ 
structing, compounding, and using it in such full, clear, 
concise and exact terms as to enable any person skilled 
in the art or science to which it appertains, or with 
which it is most nearly connected, to make, construct, 
compound and use the same . . . ’’ 

IV. 

STATEMENT OF POINTS. 

1. That the Court erred in awarding priority of inven¬ 
tion to defendants, Thomas Lewis Shepherd and The Clark 
Thread Company, and in holding that Thomas Lewis Shep¬ 
herd was the true, original, first and sole inventor of the 
subject matter of this suit, as set forth in the counts of the 
Interference Xo. 71,813 in the United States Patent Office. 

2. That the Court erred in not awarding priority of in¬ 
vention to Edward J. Abbott and in not finding that Edward 
J. Abbott was the true, original, first and sole inventor of 
the subject matter of this suit, as set forth in the counts of 
the Interference Xo. 71,813 in the United States Patent 
Office. 

3. That the Court erred in not reversing the decision of 
the Board of Appeals on behalf of the Commissioner of 



Patents, awarding priority of invention to Thomas LeWis 
Shepherd, which decision of the Board of Appeals reversed 
the decision of the Examiner of Interferences, who Ijiad 
awarded priority of invention to plaintiff Edward I J. 


Abbott. 

4. That the Court erred in holding that plaintiff Abbott 
did not show diligence in reducing his invention to prac¬ 
tice, and that the evidence on behalf of plaintiff Abbott did 
not establish diligence on his part. 


5. That the Court erred in holding that the documentary 
evidence supported by the oral testimony on behalf of plain¬ 
tiff Abbott was not sufficient to establish diligent progress 
on the part of the plaintiff Abbott. 

6. That the Court erred in holding that plaintiff Abbptt 
has not sustained the burden of proof as to diligence in ^he 
progress of his work in connection with the invention. 

I 

7. That the Court erred in holding that plaintiff Abbott 
did not show reasonable diligence during the period frpm 
March 21,1934 to May 29,1934. 


8. That the Court erred in attaching suspicion to testi¬ 
mony by which was introduced memoranda not discovered 
until after a former hearing. 

9. That the Court erred in holding that the evidence jon 
behalf of plaintiff Abbott does not sustain the allegations 
of the complaint. 


10. That the Court erred in not finding, as did the Exam¬ 
iner of Interferences and the Board of Appeals, that plain¬ 
tiff Abbott was diligent in regard to the invention fr<j>m 
May 29, 1934 until the filing of his application Serial $o. 
745,105, September 22,1934. 

11. That the Court erred in not finding that plainijiff 
Abbott prior to May 29, 1934, was using due diligence jin 
developing the invention. 
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12. That the Court erred in not finding that Abbott after 
conception of the invention in 1933, used due diligence in 
reducing his invention to practice and filing his applica¬ 
tion for patent. 

13. That the Court erred in not finding that the United 
States Letters Patent finally granted to defendant Shep¬ 
herd differed materially from both of Shepherd’s two En¬ 
glish applications and his two United States applications, 
and that Shepherd was not entitled to the dates of any of 
those applications as a date of constructive reduction to 
practice. 

14. That the Court erred in not finding that the British 
application of defendant Shepherd filed March 19, 1934 did 
not disclose a sizing material operative for the intended 
purposes of the counts of the interference. 

15. That the Court erred in not finding that the British 
application of defendant Shepherd filed May 3, 1934 did 
not disclose sizing material operative for the intended pur¬ 
pose. 

16. That the Court erred in not finding that the United 
States application of defendant Shepherd, Serial No. 724,- 
814, as originally filed on May 9,1934, did not disclose sizing 
material operative for the intended purpose. 

17. The Court erred in not finding that the United States 
application of defendant Shepherd, Serial No. 15,340, as 
originally filed on April 8,1935, did not disclose sizing ma¬ 
terial operative for the intended purpose. ' 

V. 

SUMMARY OF ARGUMENT. 

1. Abbott was the first to conceive the invention (in 1933) 
and continuously carried on developments to determine how 
to practice the invention until he placed the invention in 
the hands of his patent attorneys (May 29, 1934) to make 
a novelty search and prepare a patent application. His ap- 



plication filed September 2, 1934 fully described the inden¬ 
tion and practicable ways to make and use it. 

Shepherd filed his English Provisional Specification 
March 19,1934. This is the earliest date claimed by Shep¬ 
herd for either conception or reduction to practice. iThe 
Shepherd English Provisional Specification was followed 
by his English Complete Specification, by his U. S. parent 
application and by his U. S. divisional application, wjhich 
was the one involved in this interference. Shephejrd’s 
specifications as filed disclose a conception of the result to 
be obtained but, because of their defective and erroneous 
disclosures, do not teach any practicable way to practice the 
invention or to attain the result and therefore do not con¬ 
stitute a constructive reduction to practice. Shepherd pro¬ 
duced no evidence bearing on priority of invention o^her 
than that contained in his written specifications. 

This leaves Abbott in possession of the only evidence in 
the case of a completed invention. 

2. If it be held that Shepherd’s specifications constitute 
a constructive reduction to practice as of March 19, 1|934, 
as claimed by the Defendants, nevertheless Abbott, the first 
to conceive, was diligently engaged in reducing the inven¬ 
tion to practice from a time just prior to Shepherd’d en¬ 
try into the field on March 19, 1934 until Abbott filed his 
application. Abbott is therefore entitled to an awarii of 
priority. 


ARGUMENT. 

Shepherd’s Specifications Not a Reduction to Practice. 

The District Court has held (1) that Abbott had not re¬ 
duced the invention to practice prior to March 19,1934,j and 
(2) that Shepherd is entitled to a date of constructive re¬ 
duction to practice (also conception) as of March 19, 1934, 
the filing date of his British provisional application on 
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which vras based Shepherd’s United States parent appli¬ 
cation Serial No. 724,814, filed May 9, 1934. 

If Shepherd’s said British applications of March 19,1934 
and May 3, 1934, or said U. S. application of May 9, 1934 
do not amount to a constructive reduction to practice of 
the present invention, Shepherd has established no date, 
other than conception, prior to Abbott’s constructive re¬ 
duction to practice by filing his application September 22, 
1934. 

An invention is not completed until it is successfully re¬ 
duced to practice. Up to that time it remains only a 
conception. 

Reduction to practice may be either actual by making or 
practicing the invention, or it may be constructive by filing 
a patent application. 

An actual reduction to practice must satisfactorily 
demonstrate the practicability of the invention. A con¬ 
structive reduction to practice, that is, a patent application, 
must teach a practicable way to make and use the invention. 

It is a statutory as well as a self-evident requirement of 
a patent application for an invention that the inventor file 
in the Patent Office 

“. . . a written description of the same, and of the 
manner and process of making, constructing, com¬ 
pounding, and using it, in such full, clear, concise and 
exact terms as to enable any person skilled in the art 
or science to which it appertains, or with which it is 
most nearly connected, to make, construct, compound, 
and use the same.” (R. S. Sec. 4888; U. S. C. Title 35, 
Sec. 33) 

Neither Shepherd’s said British application nor his said 
United States application teaches how to practice the in¬ 
vention. 

The only description of the coating material in the said 
British application is that it is “a suitable kind of soluble 
adhesive such as glue, solutions of cellulose or the like, or a 
suitable varnish”. (Appendix page 213.) The only other 


described characteristics of the coating are that when dry 
it will “impart to fabric or to the thread as the case may 
be, a rigid or semi-rigid ‘set’, so that the resulting fabric 
or thread will be rendered inflexible or semi-flexible.” 
(Appendix page 214.) 

In the Shepherd U. S. application the coating materials 
prescribed are “glue, gelatine, solution of cellulose, starch, 
wax, resin or the like, or a suitable varnish.” (Appendix 
page 145.) 

Among the several requirements of a coating suitable (for 
accomplishing the intended purpose of the present inden¬ 
tion are that it must have sufficient strength to hold !the 
elastic yarn in substantially inelastic condition and at the 
same time have such flexibility and toughness that it will 
not break up or scale off but bend in the weaving or 
knitting operations, that it must be readily dissolved off 
and must not injure rubber. 

The uncontradicted testimony of Mr. Burke, an expert 
in this art, is that none of the aforesaid materials rqen- 
tioned by Shepherd will accomplish these purposes, most 
of them w’ould not be suitable at all, and such of them, for 
example starch, as might serve as an ingredient of a spit- 
able coating composition, would be useless alone and w-puld 
require compounding with other modifying ingredient^ in 
order to produce the characteristics essential to practicing 
the invention. (Appellants’ Appendix, pages 68 and 69) 

No single substance such as the Shepherd specifications 
prescribe would do the work. 

Shepherd’s conception in March, 1934 (English specifica¬ 
tion) was that the coating should render the fabric or thread 
“inflexible ”. Obviously an inflexible coated yarn was epsv 
to make. Burke did it for Abbott in 1933. Later, Shepherd 
realized that an inflexible coating "would not work and that 
his English specification contained not only insufficient ibut 
misleading instructions. In his final U. S. Patent No. 
2,182,996 he made a complete about-face, dropped “inflex¬ 
ibility” and said: “suitable and effective sizing materials 
or mixtures having the. necessary tenacity and flexibility 
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for the purpose may be selected by trial—”. Even this left 
it to the reader to find out what to do “by trial”, but worse 
than that, be reversed bis instructions so that the result to 
be sought was flexibility, not inflexibility. 

There is nothing in the Shepherd specifications which 
describes a workable coating material, and no instructions 
as to how to compound a practicable coating composition, 
or as to what modifying ingredients are essential, or in 
what proportions, in order to produce a coating composi¬ 
tion capable of carrying out the invention. Certainly there 
is no description “in such full, clear, concise and exact 
terms as to enable any person skilled in the art — to make, 
construct, compound and use” the invention. 

It took Mr. Burke, a chemist and an expert in the 
handling of sizing compounds used in the textile industries, 
approximately eight months (October to May) to arrive at 
a composition of the proper ingredients in the proper pro¬ 
portions for the desired result. 

Shepherd’s specifications disclose the end result desired, 
but they do not disclose any means for attaining that result. 

Shepherd’s descriptions disclose no farther advance 
toward a coating suitable for practicing the invention than 
did Abbott’s coated elastic strands made in October 1933. 

Shepherd was entirely conscious of the fact that his 
original specification did not contain an adequate descrip¬ 
tion of the invention or sufficient instructions to enable 
others to practice the invention. This is evidenced by his 
belated attempt j;o patch up the description by amending 
the original disclosure. In the Shepherd patent 2,182,996 
(Defendant’s Exhibit C), which was issued to Shepherd 
after the interference, the two paragraphs extending from 
line 20 to line 46 of the second column of page 1 of the 
printed patent are conspicuously different from anything 
in the original application (Plaintiff’s Exhibit 32.) In the 
first of said paragraphs it is stated that the coating may 
“consist of or comprise 7 ’ various named ingredients. The 
words “or comprise” were not present in the original ap¬ 
plication as filed. The word “comprise” means “contain” 


or “include” and the insertion of this word changes the 
whole meaning of the passage by suggesting that the sev¬ 
eral ingredients named were to be included with otheri in¬ 
gredients in some undefined combination, whereas | the 
original text stated that the coating was to consist of kny 
one of the enumerated substances. In other words, the 
coating was to be of glue, or of gelatin, or a solutioh of 
cellulose, etc., and not of some combination formula of 
which glue or gelatin or cellulose merely formed a part. 
The expression “or comprise” was put in after the inter¬ 
ference. 

The whole of the second paragraph extending from lines 
31 to 46 in column 2, page 1, of the patent was inserted 
after the interference and was not found in any fonfi in 
any Shepherd application before the interference. This 
passage states that various named publications “disclose 
various sizing materials and mixtures suitable or readily 
adaptable for the above indicated purpose. Suitable ^nd 
effective sizing materials or mixtures having the necesshry 
tenacity and flexibility for the purpose may be selected] by 
trial ...” Here, after the interference in the Patent Oifice 
was over and several years after Burke’s work, Shepherd 
is telling the public that they will have to try various sizing 
formulae in order to get what they need. 

These belated amendments, although they do not contain 
very explicit instructions for practicing the invention,! do 
show that Shepherd was aware of the defective disclosure 
in his original specifications. 

If Shepherd’s original specifications constitute a good 
constructive reduction to practice, then Abbott’s coated 
strands of October 1933 constituted a good actual reduc¬ 
tion to practice. They stand on precisely the same leVel. 
Both showed a conception of the idea; but neither disclosed 
a practicable coating for accomplishing the result sought. 

Conversely, if Abbott’s coated strands of October 1933 
were not a reduction to practice, neither were Shepherd’s 
specifications a reduction to practice because they no miore 
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taught how to make a successful coating than did Abbott’s 
early experiments. 

A specification which does not disclose a practicable way 
to practice the invention is not a valid constructive reduc¬ 
tion to practice. Therefore Shepherd never completed the 
invention until after Abbott’s filing date and is entitled to 
no date other than a date of conception, and is therefore 
not entitled to an award of priority. 

Diligence. 

Assuming that Abbott’s work prior to March 19, 1934 
did not amount to a reduction to practice and that Shep¬ 
herd’s British application of March 19, 1934 was a good 
constructive reduction to practice, then the question of 
Abbott’s diligence from a time just prior to Shepherd’s 
date of March 19, 1934 until the filing of the Abbott appli¬ 
cation becomes material. Woods v. Poor , 29 App. D. C. 397; 
1907 C. D. 651. 

The critical period for which diligence is in issue is from 
March 19, 1934, Shepherd’s earliest date, to May 29, 1934, 
on which latter date Abbott turned the case over to his 
patent attorneys to prepare and file a patent application. 

Apparently the period following May 29, 1934, while the 
Abbott application was in course of preparation, is not in 
question. Neither the Patent Office tribunals nor the Dis¬ 
trict Court found lack of diligence during that period; and 
the Defendants’ attack on diligence was aimed at the period 
ending May 29, 1934. 

We shall therefore address the argument on diligence 
to the period from March 19, 1934 to May 29, 1934. 

The Examiner of Interferences held that Abbott had ex¬ 
ercised due diligence during that critical period. The Board 
of Appeals held that Abbott was lacking in diligence during 
that critical period. The District Court found that Abbott 
had not sustained the burden of proving diligence during 
the critical period. 

There was no conflict of testimony, and the controversy 
here, as in the tribunals below which reached conflicting 



decisions, turns on the conclusions to be drawn fromithe 
facts. This appeal does not seek to reverse the findings 
of a trial court on conflicting testimony, but it merely s^eks 
to reverse the conclusions reached by the court as to the 
question of diligence, on uncontradicted and unimpeacjhed 
testimony. 

Starting with the premises that Abbott was the firs^; to 
conceive and the last to reduce to practice, that this is a 
case of copending applications with no actual reduction to 
practice by either party, and that it is incumbent on Abbott 
to show reasonable diligence in adapting and perfecting 
the invention during the period from March 19 to Mavj 29, 
1934, we beg to submit certain principles of law which the 
District Court apparently overlooked or disregarded. 


(a) The burden resting on Abbott is to prove diligence 
merely by a preponderance of the evidence and not beypnd 
a reasonable doubt. 

Waern v. Carter, 58 App. D. C. 189 (1928); 2(j F. 
(2d) 561; 

Luckett v. Stauh, 47 App. D. C. 379 (1918); 1918 C. 
D. 169; 

Andrews v. Nilson, 27 App. D. C. 451 (1906); 1|906 
C. D. 717; 

Esty v. Newton, 14 App. D. C. 50 (1899); 1899 Ci D. 
284. 


(b) This Court has repeatedly held that a reasonable 
time consumed by an inventor, after conception and disclo¬ 
sure of his invention, in experimenting with a view to per¬ 
fecting the details of the invention constitutes diligence 
and does not deprive him of the benefit of his earlier Con¬ 
ception date. 

Kitchen v. Smith, 39 App. D. C. 500; 1913 C. D. 335 was 
an interference involving a delay of three and one-ljalf 
months by the junior party after the entry into the field by 
the senior party, during which time the inventor gave Ihis 
leisure time to experimenting with his invention and fier- 
fecting its details. Held, diligence. 
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Saurer v. Groebli, 45 App. D. C. 298; 1917 C. D. 160 was 
an interference involving a delay of five months by the 
junior party after the senior party entered the field, during 
which time the inventor was engaged in his leisure time in 
perfecting the details of his invention. Held, diligence. 

Gammeter v. Backdahl, 50 App. D. C. 45; 1920 C. D. 209 
involved a similar delay of five months for similar purposes. 

This rule applies whether the experiments produced a 
fruitful result or not. 

In Gammeter v. Backdahl, supra, the Court set forth the 
true test to be applied as follows: 

“Where, as here, it clearly appears that the party 
first to conceive the invention was in good faith en¬ 
gaged in perfecting it at the time his adversary entered 
the field, that party should not be deprived of the fruits 
of his discovery because his efforts were not as suc¬ 
cessful as he hoped they would be. The Assistant Com¬ 
missioner reached the conclusion that Gammeter’s 
further 

experiments led to nothing so far as benefiting the 
public goes, 

but that is not the test. The question is whether 
further tests were so unnecessary as to constitute evi- 

V 

dence of negligence or bad faith. Many times we have 
stated that an inventor is to be commended rather than 
condemned for taking reasonable time to perfect his 
invention, 

to prevent the Patent Office from being overloaded 
with applications for patents for crude and incom¬ 
plete devices. (Griffin v. Swenson, C. D., 1899, 
440; 89 O. G., 919; 15 App. D. C. 135.)” 

It is not necessary that the inventor should give his time 
and effort exclusively to the development of his invention 
or should abandon his ordinary pursuits in favor of the 
invention. All that is required is that he shall in good faith 
give it reasonably active attention consistent with his other 
duties. 



27 




In Dickinson v. Swinehart, 49 App. D. C. 222, 263 Fed. 
474, this Court said: 

I 

“The diligence required is not extraordinary. It needs 
to be only reasonable under the circumstances of the 
case; nor does it ‘involve uninterrupted effort nor|the 
concentration’ of all the applicant’s energies up$n a 
single enterprise. ‘The health, the means, the liberty 
of the inventor are proper subjects for consideration 
in determining the question.’ 

• * * * • * • • j • 

“Of course, it may be that the drawings could have 
been made in a shorter time, and that every mon|ient 
of the inventor’s time was not given to their prepara¬ 
tion or work in connection therewith; but this was not 
necessary. ‘The law,’ says Judge Drummond, ‘looks 
with indulgence upon the delays which arise from the 
circumstances of the parties who may make an in¬ 
vention, and it is only when the invention is intention¬ 
ally abandoned or neglected that the law declares they 
shall not be protected in their invention.’ Sayles v. 
Chicago & N. W. R. R. Co., 1 Bissell, 468, Fed. Cas. iNo. 
12,414. There is nothing here to indicate intentional 
abandonment or neglect. Everything points to the 
contrary.” 

See also Courson v. O’Connor, C. C. A. 7; 227 Fed. $90. 

The rule that a reasonable indulgence and encourage¬ 
ment should be granted the inventor for the perfecting of 
his invention is well stated in Sauer v. Groebli, 45 App! D. 
C. 298: 

“We many times have ruled that an inventor is to be 
commended, rather than criticized, for fully perfecting 
the details of his invention before filing an application; 
and where, as here, it clearly appears that the one who 
first conceived and disclosed the invention has acted 
in good faith in perfecting it, and consumed no mjore 
time for that purpose than reasonably was necessary, 
the award of priority should go to him.” 

Again in Joy v. Morgan, 54 App. D. C. 110 (1924); £95 
Fed. 931, at 935, 936, the Court said: 

I 

I 
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“As we have just said, this Court has commended the 
course of those who refuse to rush to the Patent Of¬ 
fice before the merits of their invention have been 
tested. Platt v. Shipley, 11 App. D. C. 576, and Yates 
v. Huson, 8 App. D. C. 93. Morgan filed as soon as 
he conceived the invention, while Joy waited until he 
was certain he had a device that would satisfy the de¬ 
mand of the coal-mining industry, and advance the pub¬ 
lic interest. We think his course should be approved.’’ 

Applying these principles to the facts of the case at bar, 
Abbott could have rushed to the Patent Office with an in¬ 
complete invention as early as 1933. His early experiments 
were as good as Shepherd’s first disclosure. If he had filed 
his application at that stage the public never would have 
known from the patent how properly to coat elastic yarn. 
If the public had only Shepherd’s original disclosure, the 
public would not only have no instructions as to how to 
practice the invention but would be actually misled into the 
belief that the yam should be coated with something to 
make it “inflexible”. 

Abbott immediately perceived that flexibility was neces¬ 
sary and very properly delayed undertaking a patent ap¬ 
plication until a satisfactory way to put the invention into 
practice had been worked out and could be described in a 
patent. Abbott should not be penalized for perceiving the 
need of flexibility and undertaking the necessary work to 
secure proper flexibility. 

The suggestion in the District Court’s finding No. 18 
that there was no need of the experiments for determining 
a satisfactory formula for the coating is contrary to all 
the evidence. By a long course of experiments it was de¬ 
termined by Mr. Burke and Mr. Abbott that no single sizing 
material (as prescribed by Shepherd) would do the work, 
and that the only way to produce a practicable compound 
was to try combinations of different ingredients in different 
proportions until the result was empirically obtained. This 
required scores of experiments carried on through several 
months. 
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It can hardly be denied that a proper sizing formula Fas 
necessary to the proper carrying out of the invention and 
particularly to its proper description in a patent applica¬ 
tion to comply with the Statute. 

Was it reasonable and prudent for Abbott to instruct 
Burke to carry on further experiments after March, 1^34? 

That question can only be answered if the Court will try 
to put itself in Abbott’s position in March, 1934. The situ¬ 
ation up to that time was that Burke had not produced a 
wholly satisfactory sizing composition, and that he had only 
had ordinary rubber bands and small samples of experi¬ 
mental lastex to work with. 

In the words of Mr. Abbott, Appendix page 49: 

“The coatings were not satisfactory in that tfrey 
were either hard to dissolve from the fabric or yhrn 
or on the other side of it they would be brittle and 
would shell off.” 

It was, therefore, entirely reasonable and prudent for Mr. 
Abbott to have Mr. Burke carry on further experiment^ to 
overcome these difficulties, and also to give Mr. Burke com¬ 
mercial samples of lastex with which to conduct his further 
experiments. 

The fact that the specific formula of sizing finally cho|sen 
is not a limitation in the interference counts does not lesjsen 
the necessity for determining a practicable sizing formula, 
nor take away from this work its standing of diligence! in 
adapting and perfecting the invention. See for example, 
Gammeter v. Batkdahl, 50 App. D. C. 45; 1920 C. D. 209. 
In that case the invention related to mandrels for the forma¬ 
tion and curing of pneumatic tires, and count 1 was j as 
follows: 

1. A fluid tight, hollow, stretchable, metallic mandrel. 

The inventor after having conceived this invention, j>ut 
not having reduced it to practice, set about endeavoring] to 
evolve such a core or mandrel capable of producing a cord 
tire as well as a fabric tire. It will be noted that the is^ue 


i 
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of the interference did not specify either type of tire. The 
Assistant Commissioner of Patents held that this experi¬ 
mentation did not constitute diligence, the Assistant Com¬ 
missioner viewing this adaptation of the mandrel as “"work 
on quite a different problem,” (1920 C. D. 211) emphasizing 
that the invention of the interference count had nothing to 
do with any particular form of mandrel. Nevertheless this 
Court held that the inventor’s experimentation with this 
form of mandrel was to be considered diligence. 

The same finding No. 18 of the District Court to the ef¬ 
fect that the time when such experiments took place w’as 
not sufficiently established is also contrary to the evidence. 
Confining ourselves to the period from just before March 
19, 1934 to May 29, 1934, the testimony is that a few days 
before March 17, 1934 Mr. Abbott ordered some new com¬ 
mercial “Lastex” to use in carrying forward the experi¬ 
ments and that said order was confirmed in writing by the 
manufacturer on March 17, 1934 (Exhibit 4-X) ; that said 
“Lastex” was shipped by the manufacturer March 21,1934 
(Notice of shipment, Exhibit 6-X ) and received in about 
a week; that Mr. Abbott turned over some bobbins of the 
new “Lastex” to Mr. Burke for his experiments early in 
April; that Mr. Burke prosecuted his coating experiments 
using the new “Lastex” during April and May, perform¬ 
ing six or seven experiments with varying compositions; 
that finally Mr. Burke succeeded in giving Mr. Abbott sat¬ 
isfactory samples on May 25, 1934 ( Exhibits 38-A and 
38-B ); and that Mr. Abbott turned the case over to his 
patent attorneys on May 29, 1934 {Exhibit 12-X). Mr. 
Burke’s written report of his work was rendered June 1, 
1934 (Exhibit 9-X). 

(c) This testimony and documentary evidence on dili¬ 
gence during the critical period stands unimpeached and 
uncontradicted, and the District Court was bound to accept 
it since there was nothing to discredit it. 

Even on the question of whether Burke was an interested 
witness, it may be noted that Burke had left Abbott’s em- 



ploy before testifying either in the Patent Office interfer¬ 
ence or in the District Court. 

In McAfee v. Gray , 47 App. D. C. 237 (1918); 1918 C. D. 
173, the junior party, McAfee, in an interference proved his 
conception while working independently of the senior party, 
by oral testimony, corroborated by his notebook, and the 
oral testimony of a stillman. This evidence was uninii- 
peached and uncontradicted. 

The Court reversed the Assistant Commissioner anjd 
awarded priority to McAfee, holding that the evidence was 
sufficient (p. 178). 

“There is no material contradiction either of his testi¬ 
mony or of King’s. And while this in itself would npt 
warrant us in holding the testimony conclusive, v^e 
must do so unless the record discloses some good rea¬ 
son why we should not, (United States v. Leu Huen, 
118 Fed. Rep., 442; Quock Ting v. United States, I 4 O 
U. S., 420; Cavanagh v. Wilson, 70 N. Y., 177; Wait 
McNeil, 7 Mass., 261; Murphy v. Virgin, 47 Nebr., 692j), 
and we perceive none.” 

Storck v. Reichhelm, 44 App. D. C. 438 (1916); 1916 C. lj>. 
181, is an appeal from the decision of the Commissioner 
awarding priority to the senior party in an interference, 
the issue turning upon the junior party’s conception and 
disclosure. To establish this the junior party introduced ja 
pencil sketch. He is corroborated by two witnesses who tes¬ 
tified the sketch was shown to them the first week in De¬ 
cember, 1910. The dates of the disclosures established bjy 
these witnesses are made to turn on circumstances such as 
New Year’s Day, beginning work for a company, and a lonjg 
trip. The Board of Examiners-in-Chief held for the junior 
party. The Commissioner, however, refused to credit this 
evidence on the ground that the witness had not testified 
that the junior party had explained the invention to them. 
The Commissioner discredited the testimony on the hypp- 
thesis that they testified to these facts purely from memory. 
The witnesses have not been impeached or contradicted 0r 
in any particular discredited. 
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Held , Commissioner reversed and the evidence held suf¬ 
ficient to award priority to the junior party (p. 184). 

“These witnesses have not been impeached, contra¬ 
dicted, or in any particular discredited. It will not do 
to discredit their testimony purely upon the hypothesis, 
as suggested in the opinion of the Commissioner, that 
they testified to these facts purely from memory. Their 
dates are fixed from cir< umstances which would enable 
them to approximate the date with convincing accuracy. 
We agree with the Examiners-in-Chief that Storck has 
established a date of disclosure prior to December 14, 
1910. 

“To hold that this was not done would be arbitrarily 
to disregard and set at naught the testimony of wit¬ 
nesses whose character and reputation are unim¬ 
peached, and whose testimony is reasonable and in en¬ 
tire harmony with the circumstances of this case. We 
are unwilling to assume such a position. (Bovnton v. 
Taggart, C. D., 191S, 378; 190 0. G., 795; 40 App. D. C., 
S2. See, also, Hopkins v. Peters, C. D., 1914, 116; 199 
O. G., 1243; 41 App. D. C-, 302.)” 

Bijitr v. Bendix, 52 App. D. C. 240 (1923); 285 Fed. 974, 
was an interference in which the senior party sought to 
discredit the testimony of the junior party’s witnesses who 
had not been impeached. This Court said: 

“A careful Scrutiny of the record satisfies us that there 
is no basis whatever for rejecting the testimony of 
Bendix’s witnesses. No court is at liberty to refuse 
credence to the testimony of icitnesses unless there is 
something in the record upon which to rest the refusal . 
Elwood v. Western Union Telegraph Co., 45 N. Y. 549, 
6 Am. Rep. 140; In re Miller, 49 Or. 452, 90 Pac. 1002, 
124 Am. St. Rep. 1051, 14 Ann. Cas. 277; Browning v. 
Johnson, 50 App. D. C. 335, 337, 271 Fed. 1017.” [Em¬ 
phasis ours.] 

Browning v. Johnson , 50 App. D. C. 337; 271 Fed. 1017 
was an interference in which the sole issue was that of origi¬ 
nality, and depended on the testimony of unimpeached wit¬ 
nesses. This Court reversed the Commissioner and said: 
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“Unless we are to discredit by the wholesale competent 
witnesses who stand unimpeached, this record over¬ 
whelmingly discloses that Johnson derived the inven¬ 
tion from Browning.” 

Lautenschlager v. Glass, 47 App. D. C. 443 (1918); 1918 
C. D. 162. Appeal from concurrent decisions of the Patent 
Office awarding priority of invention in an interference) to 
the junior party. 

Held, the decision affirmed (p. 163). 

“To reach a conclusion in this case different from that 
reached by the Patent Office it would be necessary jtor 
us to discount at least three witnesses, whose credibil¬ 
ity is in no way impeached and whose testimony is rea¬ 
sonable and free from suspicion. This we cannot do, 
for there must be a substantial basis for discrediting 
such witnesses.” 

I 

See also 

Penn Oil Co. v. Vacuum Oil Co., 60 App. D. C. 96 
(1931); 48 F. (2d) 1008; 

Cundell v. Parkhurst, App. D. C. (1846); Me Arthur’s 
Patent Cases, p. 63. 

The District Judge states in his memorandum of decision 
(Appendix page 12), that the evidence “as to diligence) is 
largely based on memory” and that the documentary evi¬ 
dence is “connected by oral testimony with the facts jin 
issue.” 

It is an amazing suggestion that memory evidence is not 
sufficient and that oral testimony is not good to connect 
documents to related facts. The authorities just cited ajre 
directly to the contrary. 

All testimony is based on the memory of witnesses, aid 
all documents (excepting such public or official documents 
as are self-proving, usually by statute) must of necessity 
be identified and connected with related facts by oral testi¬ 
mony. No private records are self-proving, and whethbr 
they be meager or full they must always be supplemented 
by oral testimony. 
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There is no arbitrary rule requiring proof of diligence 
by documentary evidence corroborating oral and memory 
testimony. The ordinary rules of evidence apply alike to 
proof of diligence and to proof of other facts. 

There is a difference between the nature of proof re¬ 
quired to establish conception or reduction to practice and 
that required to prove diligence leading up to a reduction 
to practice. Kitchen v. Smith , 39 App. D. C. 550,1913 C. D. 
335. On grounds of sound public policy, corroboration of 
the inventor is required to prove conception and reduction 
to practice and usually such corroboration should include 
contemporaneous documentary or other tangible evidence. 
Even in the case of conception and reduction to practice 
documentary corroboration is not invariably required. 

Jardme v. Long , C. C. P. A., 58 F. (2d) 836; 

Evans v. Richards , C. C. P. A., 36 F. (2d) 287. 

But whatever may be the usual rule with respect to con¬ 
ception and reduction to practice, oral or memory testi¬ 
mony as to diligence is sufficient and requires no contem¬ 
poraneous documentary corroboration. Kitchen v. Smith, 
supra. 

The reason for the difference in the nature of proof is 
inherent in the nature of the facts to be proved. 

In the case of conception the thing to be proved is a 
specific mental concept at a certain date, and in the case of 
reduction to practice the thing to be proved is a specific 
construction and tests as of a certain date. In both cases 
particularity is of the essence and in the case of reduction 
to practice an additional thing to be proven is a successful 
achievement. Such facts can be proved most satisfactorily 
by something tangible and contemporaneous, preferably 
documentary. 

Diligence, oh the other hand, is a continuing act. The 
fact to be proved is that “the party first to conceive the 
invention was in good faith engaged in perfecting it at the 
time his adversary entered the field.’’ Gammeter v. Back- 
dahl, 50 App. D. C. 45, 1920 C. D. 209. The test is not 
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whether the experiments during the period of diligence lied 
to a beneficial result or not, but rather whether the party 
first to conceive carried on the further experiments in good 
faith. Thus it is no part of proof of diligence to show 
a certain successful result was achieved on a certain 
or to prove by documents or otherwise all the steps taken in 
the progress of the experiments. The reasons for requiring 
contemporaneous evidence in proofs of conception ajnd 
reduction are not applicable to proof of diligence. Oral 
testimony on the facts of diligence may find corroboration 
in the circumstances of the case and the nature of the in¬ 
vention and the problem involved. Kitchen v. Smith, supta. 

Conception and reduction to practice involve elements of 
precision and success at particular dates. Diligence, on the 
other hand, proceeds step by step with a view to perfecting 
the invention and demonstrating its practicability. It 
often proceeds by trial and error and is marked by a series 
of failures. In the ordinary case it would be contrary to 
human experience to require a person engaged in sfich 
search for a satisfactory result to record and preserve all 
the steps of his progress and especially the unsatisfactory 
results -which he eliminates step by step in his search for the 
final result. See Woods v. Poor, 29 App. D. C. 397, 1007 
C. D. 651 where sketches were made on a blackboard ajnd 
then rubbed out, and Dickinson v. Swinehart, 49 App. D. C. 
222, 1920 C. D. 151 where “study drawings” had been de¬ 
stroyed. Burke’s similar practice with respect to retain¬ 
ing or discarding rough notes is described on page 71 of 
the Appendix. A person intent on reaching a final suc¬ 
cessful result is little inclined to waste time in making 
records of unsuccessful efforts, or even successful ste^s, 
for possible use in future litigation. It is entirely natural 
to expect that for a short period of diligent activities su^h 
as two or three months the details of step by step experi¬ 
ments would be undocumented. 

The facts of Kitchen v. Smith are very much in poijit. 
Smith, the junior party, was the first to conceive of an en- 



36 


gine of a certain construction. During a period of three 
and one-half months after the senior party filed his appli¬ 
cation and before the commencement of work on Smith’s 
patent application, it was incumbent upon Smith to show 
that he was diligent. He established diligence to the satis¬ 
faction of this court by showing that prior to this period 
he had made a drawing of the machine of the invention 
and that certain defects existed in the machine of that 
early drawing. By oral testimony alone he showed that he 
was engaged during his leisure time in the three and one- 
half months period in endeavoring to overcome that de¬ 
fect. His patent application, filed after this period of dili¬ 
gence, showed a modification of the machine which would 
largely overcome the defect of the original design. There 
was no evidence, written or tangible, contemporaneous with 
the period of diligence and no corroboration of the inventor 
by any document or thing bearing a date within the period 
of diligence. The inventor’s oral testimony stood alone and 
sufficient corroboration was found in the circumstances ad¬ 
mitting of satisfactory inferences. 

Applying these principles it is difficult to understand how 
the court could reach the conclusion on the uncontradicted 
facts, that Abbott was not in good faith exercising reason¬ 
able diligence in completing and perfecting the invention 
during the critical period, by pursuing the experiments on 
the new lot of commercial “Lastex” which Mr. Abbott pur¬ 
chased on an order acknowledged March 17, 1934. 

The acknowledgment of the order dated March 17, 1934, 
the notice of shipment dated March 21, 1934, Mr. Abbott’s 
testimony that he received the shipment within about a 
week, and the testimony of both Mr. Abbott and Mr. Burke 
that Mr. Abbott turned the new “Lastex” over to Mr. 
Burke early in April for pursuing his experiments (further 
corroborated by the entry in Mr. Burke’s rough notebook 
in April 1934 recording that he received the new yarn from 
Mr. Abbott and would proceed to size it) establish with 
reasonable certainty the time when the series of experi¬ 
ments on the new “Lastex” began. 
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Mr. Burke testified that he conducted his further experi¬ 
ments using this new “Lastex” yarn through April |and 
until the latter part of May, tried six or seven experiments 
■with different formulas and finally arrived at a satisfac¬ 
tory formula and submitted the results to Mr. Abbott. |Mr. 
Burke continued during this period to report progres^ to 
Mr. Abbott in Wilton, New Hampshire, practically every 
Friday. By the last week in May Mr. Abbott concluded 
that the formula was sufficiently perfected to justify filing 
a patent application and turned the case over to his patent 
attorneys by a letter dated May 29, 1934. Mr. Burke wifote 
up his final report on his work on June 1,1934. 

Mrs. Burke corroborated Mr. Burke with respect to iMr. 
Burke’s notes (which she witnessed) and with respect to 
Mr. Burke’s experimentations at home from October, 1933 
to June, 1934, including experiments which he performed 
on the “Lastex” which he got from Mr. Abbott. 

Abbott’s letter to his patent attorneys May 29, 1934 ^nd 
Burke’s written report of June 1, 1934, fix with approxi¬ 
mate definiteness the conclusion of this series of experi¬ 
ments. 

We therefore have dependable dated documents defining 
the beginning and the end of that experimental period ^nd 
the testimony of Mr. Burke as to what he did during that 
period. 

This testimony is unimpeached, it is inherently probable 
and consistent with all the circumstances, and unless ii is 
to be wholly discarded, which is not permissible under the 
authorities cited above, it is our submission that it estab¬ 
lishes reasonable diligence. 

The District Court in the memorandum of decision 
(Appendix, page 12) states: 

“I think too that suspicion always attaches to tes¬ 
timony introducing memoranda which it is clainfied 
were not discovered until after the former hearing.’!’ 

This refers to the specimens of treated “Lastex” v^rn 
on the dated sheets signed by Mr. Abbott and Mr. Burke 
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May 25, 1934, ( Exhibits 38-A and 38-B). These exhibits 
were not discovered until shortly before the trial and were 
consequently not offered during the earlier interference 
proceedings in the Patent Office. The reason they were not 
sooner discovered is perfectly simple and free from sus¬ 
picion. They had been misfiled in another folder contain¬ 
ing a different but analogous engineering subject relating 
to the sizing of worsted yarns, and it was not until about 
two weeks before the trial that they came to light. There 
is nothing whatever in the record or in the probabilities to 
discredit the history of these exhibits. However these speci¬ 
mens are not important and do not change in any respect 
the essential facts relating to diligence. If wholly disre¬ 
garded, the case stands the same as if they were included. 
If accepted, their only effect is to fix a little more accu¬ 
rately, the date on which Mr. Burke brought his final and 
successful test samples from Melrose, Massachusetts, to 
submit to Mr. Abbott in Wilton, New Hampshire. The evi¬ 
dence without these exhibits is that that occurred just be¬ 
fore he wrote his attorneys about applying for a patent on 
May 29,1934. These samples help fix the exact date as May 
25, 1934. They do not change the essential state of facts as 
to diligence, and the only reason for producing them when 
found was to place before the Court all memoranda known 
to be in existence relating to that issue. 

(d) As already stated, we are not asking the Court of 
Appeals to reverse findings of evidential facts by the Dis¬ 
trict Court. The facts are uncontradicted. The question 
here involved is rather whether the District Court was in 
error in concluding from the uncontradicted facts that Ab¬ 
bott was lacking in diligence. This is a question of law. 

In O r Connell v. Schmidt , 27 App. D. C. 77 (1906); 1906 
C. D. 662, the Court on the issue of diligence by the junior 
party in an interference reversed the three Patent Office 
tribunals, stating at page 662: 

“In this case, which is an appeal from the decision 
of the Commissioner of Patents awarding priority of 
invention to the senior party, Louis A. Schmidt, it 
appears that the three Patent Office tribunals have 



been in accord, and consequently the case falls within 
the decisions of this court that, except in extraordinary 
cases, we will not disturb the findings of fact of the 
Patent Office. This however does not mean that w£ are 
bound by the conclusions drawn from such facte un¬ 
less we are convinced that such conclusions are! cor¬ 
rect. The lower tribunals may agree that certain facts 
do not prove a reduction to practice or due diligjence. 
This tribunal, while accepting the facts, may be! con¬ 
vinced that the conclusion is erroneous and therefore 
for that reason, be compelled to reverse the judgment 
appealed from.” 

In Woods v. Poor, 29 App. D. C. 397 (1907); 1907 C. D. 
651, the Court on the issue of diligence by the junior jj>arty 
in an interference reversed the three Patent Office tribunals, 
stating at page 653: 

“And, where the facts are admitted, and a pere 
question of law is involved, the court will not hesitate 
to reverse the judgment appealed from if convinced 
that an erroneous conclusion was reached. (0’Connell 
v. Schmidt, C. D., 1906, 662; 122 0. G., 2065; 27 jA.pp. 
D. C., 77.)” 

i 

! 

In College Entrance Book Co., Inc . v. Amsco Book \ Co., 
Inc., 49 TJSPQ 517, C. C. A. 2, May, 1941, the Court said at 
page 519: 

“Since the evidence itself was uncontradictablej, the 
inferences drawn from it by the court below cannot be 
sustained.” 

I 

It is respectfully submitted that the Decree of the Dis¬ 
trict Court should be reversed and that the Plaintiffs 
should be adjudged entitled to receive a patent. 

Robert Cushman, 

• f I 

Clarence H. Porter, 

Roberts, Cushman & "Woodberry, 
Counsel for Plaintiffs. 


Arlon V. Cushman, 
Solicitor 
October 16,1941 
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PLEADINGS, DOCKET ENTRIES AND OTHER PAPERS 
DESIGNATED BY APPELLANT. 


Complaint 

Civil Action for Issuance of a Patent 
(R. S. Sec. 4915) 

The Plaintiffs herein, for their complaint, allege: 

1. This action arises under U. S. Code Title 35 Sec. 63 
(Revised Statutes, Sec. 4915) as amended March 2, 1&27 
(44 Stat., 1336) and March 22, 1929 (45 Stat., 1476). 
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2. The Plaintiff, Edward J. Abbott, is a citizen of the 
United States and a resident of Wilton, in the County of 
Hillsboro, and State of New Hampshire; and the Plaintiff, 
Abbott Machine Company, is a corporation organized and 
existing under the laws of the State of New Hampshire and 
having its principal place of business at said Wilton. 

The Defendant, Thomas Lewis Shepherd, is a resident 
and subject of England, having a post office address at 
Seven Park Lane, London, W. 1, and is represented as to 
the subject matter of this case by Messrs. Ward, Crosby & 
Neal, Attorneys at Law, 225 Broadway, New York, New 
York. 

2 3. On September 22, 1934, the Plaintiff Edward J. 

Abbott, being the first, original and sole inventor of 
certain new and useful Improvements in Process of Making 
Fabric, in due form and apt time and in full compliance 
with the Statutes filed an application Serial No. 745,105 for 
the grant of United States Letters Patent for the aforesaid 
invention. The Plaintiff Edward J. Abbott assigned the 
said application to the Plaintiff Abbott Machine Company 
by an assignment recorded in the United States Patent 
Office on September 22, 1934, Liber W160, page 630. The 
plaintiff Abbott Machine Company is the sole owner of said 
application. 

4. On or about November 27, 1935, the Commissioner of 
Patents declared an interference No. 71,813 between the 
aforesaid application of Edward J. Abbott, and an applica¬ 
tion of the Defendant Thomas Lewis Shepherd, Serial No. 
15,430 filed April 8, 1935 (a division of the Defendant 
Shepherd’s earlier application Serial No. 724,814, filed May 
9, 1934) and an application of one Fayette D. Chittenden, 
Serial No. 526, filed January 5, 1935. 

5. The Defendant Thomas Lewis Shepherd is the present 
owner of the aforesaid application Serial No. 15,430 in¬ 
volved in the said interference. 

6. Following the grant of motions by the parties Shep¬ 
herd and Chittenden to amend the issue of interference, 
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the interference ultimately proceeded upon the following 
counts : 

1. Process of making fabric including elastic rubber or 
rubber-composition yarn, comprising stretching the elastic 
yarn, applying size thereto to restrain it against contrac¬ 
tion from this stretched condition, manufacturing the fabjric, 
and removing the size from the elastic yarn of the 
3 fabric. 

2. Process of making fabric including elastic rub¬ 
ber or rubber-composition yarn, comprising as a prelijni- 
nary operation, applying size to the yarn to render the y^rn 
approximately inelastic during manufacture of the fabric, 
manufacturing the fabric, and removing the size from the 
thus treated yarn thereof. 

3. An inherently elastic thread comprising a body of rub¬ 
ber or rubber composition having a soluble size deposited 
thereupon to hold said body in a stretched and substantially 

inelastic condition so that it mav be woven or knitted with- 

* 

out elongating or contracting from this condition to an ap¬ 
preciably greater degree than inelastic yarn. 

4. An inherently elastic yarn comprising a body of rubber 
or rubber composition provided with a fibrous cover there¬ 
upon and having a soluble size deposited upon said coyer 
and adapted to hold the yarn in a stretched but substan¬ 
tially inelastic condition so that the yarn may be woven or 
knitted without elongating or contracting from this cohdi- 
tion to an appreciably greater degree than inelastic yarnj. 

5. Process of making fabric including elastic yarn having 
an elastic core and a fibrous cover wound thereupon, com¬ 
prising as a preliminary operation applying size to the 
fibrous cover of the elastic yarn to render the yarn approxi¬ 
mately inelastic during manufacture of the fabric, manu¬ 
facturing the fabric, and removing the size from the elastic 
yarn of the fabric. 

7. In the interference proceedings the plaintiff Abbott 
duly presented to the Examiner of Interferences full hnd 
sufficient proof establishing the fact that said Abbott vjras 
the true, original, first and sole inventor of the improve- 
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ments constituting the counts of the said Interference No. 
71,813. 

8. The Acting Examiner of Interferences on behalf of 
the Commissioner of Patents rendered a decision on No¬ 
vember 18, 1937, awarding priority to the plaintiff Edward 
J. Abbott. 

9. In the interference proceedings the party Fayette D. 
Chittenden presented no proof of priority of invention and 
so failed to establish any date of invention as early as the 
record dates of the parties Abbott and Shepherd, where¬ 
upon the Acting Examiner of Interferences rendered judg¬ 
ment against Chittenden from which no appeal was or could 

be taken. 

4 10. On appeal to the Board of Appeals by the De¬ 

fendant Shepherd, the Board of Appeals on behalf 
of the Commissioner of Patents by a decision on March 30, 
1939, reversed the decision of the Acting Examiner of In¬ 
terferences and awarded priority to the Defendant Shep¬ 
herd, thus refusing a patent to the party Abbott on the sub¬ 
ject matter of the said interference. 

11. The Plaintiffs claim that the decision of the Board of 
Appeals was erroneous and that priority should have been 
awarded to the Plaintiff Edward J. Abbott. 

12. No appeal has been taken from the decision of the 
Board of Appeals in said Interference to the Court of Cus¬ 
toms and Patent Appeals, and no such appeal is pending 
or has been decided. 

13. The Plaintiff, Edward J. Abbott verily believes him¬ 
self to be the original, first and sole inventor of the im¬ 
provements described and claimed in his aforesaid patent 
application. Serial No. 745,105, including the aforesaid 
counts of the interference; does not know and does not be¬ 
lieve that the same was ever known or used before his in¬ 
vention or discovery thereof or patented or described in 
any printed publication in any country before his invention 
or discovery thereof, or more than two years prior to this 
application, or in public use or on sale in the United States 
for more than two years prior to his aforesaid application; 
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and avers that said invention has not been patented in any 
country foreign to the United States on an application filted 
by him or his legal representatives or assigns more than 
twelve months prior to his aforesaid application. 

14. Wherefore, the Plaintiffs pray that this Honorable 
Court adjudge and decree that the Plaintiff Edward J. Ab¬ 
bott is the first, original and sole inventor of the sub- 

5 ject matter of the counts of said Interference n|o. 
71,813; that the Plaintiff Abbott Machine Company 

is the assignee of said application Serial No. 745,105 ai|d 
as such is entitled to receive Letters Patent of the United 
States containing said counts, and that the Commissioner 
of Patents is authorized to grant said Letters Patent. 

EDWARD J. ABBOTT 

And ABBOTT MACHINE COMPANY | 

By EDWARD J. ABBOTT 
Its President 

CLARENCE H. PORTER 
Attorneys for Plaintiffs 

CUSHMAN, DARBY & CUSHMAN 

By CUSHMAN, DARBY & CUSHMAN 
Solicitors for Plaintiffs 

Messrs. Cushman, Darby & Cushman 
American Security Building 
Washington, D. C. 

Service acknowledged the day of 

. ..««J. 

| 

• •••#•#•• j# 

6 Answer 

The defendant for answer to the complaint alleges as fol¬ 

lows: 

(As to the Numbered Clauses of the Complaint) 

1. He admits the allegations of clause 1 of the complaint, 
save that he denies that plaintiffs have any cause of 
under the statutes therein referred to. 


I 

i 

i 

I 



, 193^. 



6 


2. He is without knowledge of the allegations of the first 
sentence of clause 2 of the complaint, and admits the allega¬ 
tions of the second sentence of said clause. 

3. He denies, upon information and belief, all the allega¬ 
tions of the first sentence of clause 3 of the complaint save 
that he admits that on September 22,1934 said Abbott filed 
an application Serial No. 745,105 for United States Letters 
Patent. He is without knowledge of the allegations of the 
second and third sentences of clause 2 of the complaint. 

4. He admits the allegations of clause 4 of the complaint. 

5. He admits the allegations of clause 5 of the com- 
7 plaint. 

6. He admits the allegations of clause 6 of the com¬ 
plaint. 

7. He denies the allegations of clause 7 of the complaint. 

8. He admits the allegations of clause 8 of the complaint. 

9. He admits the allegations of clause 9 of the complaint. 

10. He admits the allegations of clause 10 of the com¬ 
plaint. 

11. He denies that the decision of the Board of Appeals 
was erroneous and denies that priority should have been 
awarded to the plaintiff, Edward J. Abbott. 

12. He is without knowledge of the allegations of clause 
12 of the complaint, save that he admits that he has thus 
far received no notice of such appeal to the Court of Cus¬ 
toms and Patent Appeals. 

13. He denies, upon information and belief, that the plain¬ 
tiff, Edward Ji Abbott, was the first, original and sole in¬ 
ventor of the improvements described and claimed in his 
aforesaid patent application, Serial No. 745,105, or of any 
of the aforesaid counts of the aforesaid interference; and 
further denies that the said improvements were not known 
or used before any invention or discovery thereof by said 
Abbott; defendant admits, upon his present knowledge and 
belief, that said improvements were not patented or de¬ 
scribed in any printed publication in any country more than 
two years prior to the date of said Abbott’s aforesaid ap¬ 
plication, or in public use or on sale in the United 
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8 States for more than two years prior to said Ab¬ 
bott’s aforesaid application, and is without knowl¬ 
edge of the remaining allegations of clause 13 of the com¬ 
plaint. 

And the defendant further answering the complaint,! and 
further in respect to the denials contained in the foregoing 
clauses 1, 3, 7, 11 and 13, alleges as follows: 

14. That heretofore and before March 19,1934, the defen¬ 
dant being then a subject of the King of Great Britain and 
a resident of London, England, was, upon information and 
belief, the original, first and sole inventor of certain new 
and useful inventions and improvements in and relating 
to the weaving of fabrics from rubber or elastic threap, in¬ 
cluding the subject matter of the aforesaid interference 
counts. That on or about March 19, 1934, the defendant 
duly and regularly filed application for Letters Paterit of 
Great Britain, Serial No. 8612 of 1934, upon the aforesaid 
inventions and improvements, including the subject maitter 
of the aforesaid interference counts; that on or about May 
9,1934 the defendant duly filed application for Letters Pat¬ 
ent of the United States, Serial No. 724,814, upon the ^aid 
inventions and improvements, including the subject matter 
of the aforesaid interference counts; that on or about April 
8, 1935 the defendant duly filed another application, for 
United States Letters Patent, Serial No. 15,340, upon the 
aforesaid inventions and improvements, including the sub¬ 
ject matter of the aforesaid interference counts, which lat¬ 
ter application was copending and divisional with respect 
to said application Serial No. 724,814; and that said appli¬ 
cations Serial Nos. 724,814 and 15,340 and subsequent pro¬ 
ceedings thereon complied in all respects with the 

9 requirements of the law in such cases made and pro¬ 
vided; wherefore defendant alleges that under! the 

provisions of United States Revised Statutes Section 4887 
(35 U. S. C. 32) he is entitled to the date of his afordsaid 
British application as the date of constructive reduction to 
practice of the inventions and improvements described! and 
claimed in his aforesaid United States applications, includ- 


I 
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ing the subject matter of the aforesaid interference counts. 
And upon information and belief, that the plaintiff Abbott 
is not entitled to any date of invention of said subject mat¬ 
ter, as early as defendant’s aforesaid date of constructive 
reduction to practice, or even as early as the filing of de¬ 
fendant’s said U. S. application Serial No. 724,814. And 
defendant alleges upon information and belief that he, 
rather than the plaintiff Abbott, is the first, original and 
sole inventor of the aforesaid inventions and improvements, 
including the subject matter of the aforesaid interference 
counts, and entitled to United States Letters Patent there¬ 
upon. 

Wherefore defendant alleges that plaintiffs are entitled 
to no relief in the premises, and prays that the complaint 
herein be dismissed with costs to defendant. 

THOMAS LEWIS SHEPHERD 

By LESLIE C. GARNETT 
SAMUEL F. BEACH 
His Attorneys 
331 Tower Building 
14th & K Sts. N. W. 
Washington, D. C. 

WARD CROSBY & NEAL 
PAGE S. HASELTON 
225 Broadway 
New York, N. Y. 

Of Counsel. 

Copy of answer served this day on attorneys for Plain¬ 
tiff—Sept 15/39 S F Beach 

«••••••••• 


10 Stipulation 

It is hereby stipulated between the parties for the pur¬ 
poses of this suit only, as follows: 

1. Typewritten, printed or photostatic copies of the tes¬ 
timony, opinions and proceedings relative to Interference 



I 

I 

I 


9 

No. 71,813, on file in the United States Patent Office, and of 
the files of the applications relied on by the respective par¬ 
ties in said interference, and also printed or photostatic 
copies of any United States and foreign patents, may be; of¬ 
fered in evidence at the instance of either party with |the 
same force and effect as the originals or duly certified! or 
proven copies thereof, subject to correction if error should 
appear, and further subject to any proper objections ind 
ruling on the admissibility thereof. 

2. Subject to the production of the witnesses, Edward J. 
Abbott and Henry B. Burke, for cross examination by coun¬ 
sel for defendant, the testimony and exhibits filed in the 

Patent Office in Interference No. 71,813 shall be &d- 
11 mitted in evidence without prejudice to the introduc¬ 
tion of additional testimony and exhibits by either 
party through the same or other witnesses, and the said tes¬ 
timony and exhibits when thus admitted, shall have the sajme 
force and effect as if originally taken and produced in this 
action. This paragraph is further subject to the following 
provisions to be complied with by plaintiffs: 

(a) If the trial of this action starts during the weekj of 
December 9th, 1940, said witnesses, Edward J. Abbott £nd 
Henry B. Burke, shall be produced at the trial for said cross 
examination. 

(b) As to such of said exhibits as -were filed in the form of 
photostats on behalf of Edward J. Abbott in said interfer¬ 
ence, plaintiffs will produce at the trial the original docu¬ 
ments from which said photostats were made. 

3. The exhibits in Interference No. 71,813 may be with¬ 
drawn from the Patent Office by counsel for the plaintiff Ed¬ 
ward J. Abbott, and will be produced at the trial. 

4. The defendant, Thomas Lewis Shepherd, filed in the 
British Patent Office on March 19, 1934 a provisional appli¬ 
cation specification in the form shown by the annexed copy 
marked 1 ‘Defendant’s Exhibit A” and filed in the British 
Patent Office on May 3,1934, a complete application specifi¬ 
cation in the form shown by the annexed copy marked “lj)e- 
fendant’s Exhibit B”. Said Thomas Lewis Shepherd is the 
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same individual who filed an application for United States 
Letters Patent Ser. No. 724,814 on May 9, 1934 in the 
United States Patent Office, and also the same indi- 

12 vidual who filed an application for United States 
Letters Patent Ser. No. 15,340 on April 8,1935 in the 

United States Patent Office. 

5. That prior to 1933 Great Britain was and ever since 
has been “a foreign country, which, by treaty, convention, or 
law, affords a similar privilege to citizens of the United 
States” within the meaning of Revised Statute, Sec. 4887, 
and the citizens of Great Britain since prior to 1933 have 
been entitled to the privileges of said Statute, and said 
Thomas Lewis Shepherd is and has been ever since prior to 
1933 a citizen of Great Britain. 

WARD CROSBY & NEAL 

Attorneys for Thomas Lewis Shepherd. 

New York, N. Y., 

November 30,1940. 

ROBERTS, CUSHMAN & WOODBERRY, 
Attorneys for Edward J. Abbott, 

Abbott Machine Company 

Boston, Mass., 

December 2,1940. 

#•••*••*•• 

13 Stipulation 

It is hereby stipulated between the parties and between 
each of the parties and The Clark Thread Company, a cor¬ 
poration of New Jersey, with principal office at 54 Clark 
Street, Newark, New Jersey, as follows: 

1. That on December 12,1939, United States Letters Pat¬ 
ent No. 2,182,996 was granted to Defendant, Thomas Lewds 
Shepherd, on application Serial No. 15,340, filed April 8, 
1935 (a copending division of the Defendant Shepherd’s 
earlier application Serial No. 724,814, filed May 9, 1934), 
and since the filing of the Bill of Complaint and Answer in 
this suit, The Clark Thread Company, a corporation of New 




Jersey, with principal office at 54 Clark Street, Newark, N^w 
Jersey, has acquired the entire right, title and interest tin 
and to said patent, said Shepherd applications and the in¬ 
ventions thereof. 

2. The Clark Thread Company is hereby made a parjty 
Defendant in this suit, and shall be bound by and 

14 shall have the benefit of all actions and proceedings 
heretofore or hereafter taken in this suit. 

ROBERTS, CUSHMAN & WOODBERR^, 
Attorneys for Edward J. Abbott , 

and Abbott Machine Company 

Boston, Massachusetts 
November 29, 1940 

WARD CROSBY & NEAL ! 

Attorneys for Thomas Lewis Shepherd. 

New York, New York 
December 2nd, 1940 

JEFFERY, KIMBALL & EGGLESTON, | 
Attorneys for The Clark Thread Company 

December 2,1940 

15 Order Making Clark Thread Company , a Cor¬ 

poration, an Additional Defendant. 

Upon consideration of the stipulation this day filed be¬ 
tween the attorneys for the plaintiffs and defendant and th|e 
attorneys for Clark Thread Company, a corporation, it ijs 
this 11th day of December, 1940, 

Ordered, that the said Clark Thread Company, a corpora¬ 
tion, be made an additional party defendant, and that the 
answer filed on behalf of the defendant Thomas Lewis Shep¬ 
herd shall be taken and considered as the answer of the said 
Clark Thread Company, defendant. 

JENNINGS BAILEY, 

Justice. 
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158 Abbot et al. 

v. 

Shepherd et al. 

Civil Action No. 3544 

So far as any question of reduction to practice of the 
invention involved in this case is concerned, I am satisfied 
that Abbot had not reduced it to practice before March 19, 
1934. He had never made the fabric, nor a sufficient amount 
of sized yarn to weave a fabric, nor tested it in weaving 
or knitting. 

The evidence of the plaintiff as to diligence is largely 
based upon memory; the documentary evidence consisted 
in part of memoranda and letters, which are connected by 
oral testimony with the facts in issue. When it is borne in 
mind that the plaintiff Abbott had had experience in ob¬ 
taining patents and his employer Burke was a research 
chemist it is difficult to understand why more accurate 
entries were not made showing the progress of the work. 
I am not satisfied that the plaintiffs’ have maintained the 
burden of proof either of reduction to practice or 

159 of diligence. As to the latter this is especially true 
of the period between March 21, 1934 and May 29, 

1934. I think too that suspicion always attaches to testi¬ 
mony introducing memoranda which it is claimed were not 
discovered until after a former hearing. 

I think that the plaintiffs have failed to sustain the alle¬ 
gations of the complaint, and that it should be dismissed 
with costs. 

BAILEY 

J. 

160 Findings of Fact 

1. This is an action under 35 U. S. C., Sec. 63 (R. S., Sec. 
4915) brought by the losing parties to a Patent Office inter¬ 
ference proceeding, seeking a decree adjudging the indi- 
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vidual plaintiff to be the inventor of the subject matter j of 
the said interference and the corporate plaintiff, his as¬ 
signee, to be entitled to receive a patent for such subject 
matter. 

2. The plaintiff, Edward J. Abbott, is a citizen of tbe 
United States and a resident of Wilton, New Hampshire; 
and the plaintiff, Abbott Machine Company, is a corpora¬ 
tion organized and existing under the laws of the State jof 
New Hampshire. 

161 3. The defendant, Thomas Lewis Shepherd, orig¬ 

inally the sole defendant, is a resident and subject 
of England. 

4. Subsequent to the filing of the complaint, The Clajrk 
Thread Company, a corporation of New Jersey, purchased 
all the interest of Thomas Lewis Shepherd in the invention 
in suit; and by an order of this Court, dated December 11, 
1940, entered upon stipulation, the said corporation was 
duly made a party defendant to be bound by and to have 
the benefit of all actions and proceedings previously aijid 
subsequently taken herein. 

5. On September 22, 1934, the plaintiff Edward J. Abbcjtt 
filed, in the Patent Office, an application, Serial No. 745,1(|5, 
for improvements in a Process of Making Fabric, assign¬ 
ing the said application to its present owner, the plaintiff 
Abbott Machine Company. 

6. On or about November 27, 1935, the Commissioner jof 
Patents declared an interference between the said Abbcitt 
application, an application of the defendant Thomas Lewis 
Shepherd, Serial No. 15,430, and an application of another 
individual w T ho did not continue in the contest. 

7. The said Shepherd application, Serial No. 15,4^0, 
was filed April 8, 1935 as a division of an earlier Shep¬ 
herd application, Serial No. 724,814, filed May 9, 1934; 
the latter application being based upon and claiming tljie 
priority of a still earlier Shepherd British application fiUd 
March 19, 1934. 
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8. The subject matter of the interference as embodied in 
the several counts is as follows: 

162 Count il. Process of making fabric including elas¬ 
tic rubber or rubber-composition yarn, comprising 
stretching the elastic yarn, applying size thereto to restrain 
it against contraction from this stretched condition, manu¬ 
facturing the fabric, and removing the size from the elastic 
yarn of the fabric. 

Count 2. Process of making fabric including elastic rub¬ 
ber or rubber-composition yarn, comprising as a prelim¬ 
inary operation, applying size to the yarn to render the 
yarn approximately inelastic during manufacture of the 
fabric, manufacturing the fabric, and removing the size 
from the thus treated varn thereof. 

Count 3. An inherently elastic thread comprising a 
body of rubber or rubber composition having a soluble size 
deposited thereupon to hold said body in a stretched and 
substantially inelastic condition so that it may be woven or 
knitted without elongating or contracting from this condi¬ 
tion to an appreciably greater degree than inelastic yarn. 

Count 4. An inherently elastic yarn comprising a body 
of rubber or rubber composition provided with a fibrous 
cover thereupon and having a soluble size deposited upon 
said cover and adapted to hold the yarn in a stretched but 
substantially’ inelastic condition so that the varn mav be 

•> m w 

woven or knitted without elongating or contracting from 
this condition to an appreciably greater degree than inelas¬ 
tic yarn. 

Count 5. Process of making fabric including elastic 
yarn having an elastic core and a fibrous cover wound 
thereupon, comprising as a preliminary operation applying 
size to the fibrous cover of the elastic yarn to render the 
yarn approximately inelastic during manufacture of the 
fabric, manufacturing the fabric, and removing the size 
from the elastic yarn of the fabric. 


% 




9. On or about November 18, 1937, the Acting Examiner 
of Interferences rendered a decision awarding priority of 
invention to the plaintiff, Edward J. Abbott. 

10. On or about March 30, 1939, on the appeal of the de¬ 
fendant Thomas Lewis Shepherd, the Board of jAp- 

163 peals reversed the decision of the Acting Examiner 
of Interferences and awarded priority of invention 

to the defendant Thomas Lewis Shepherd. 

11. On December 12,1939, in conformity with the decision 
of the Board of Appeals, patent No. 2,182,996 was 4ulv 
issued to the defendant Thomas Lewis Shepherd on his said 
application, Serial No. 15,430, of which patent claims 5 to 9, 
inclusive comprise the interference counts above set forth. 

12. Both of the Patent Office tribunals held and this 
Court finds the defendant Thomas Lewis Shepherd toi be 
entitled to a date of conception and constructive reduction 
to practice of the invention in issue as of March 19, 1^34, 
this being the date of filing of Shepherd’s British applica¬ 
tion which, like his later filed United States applications 
and his said patent, embodies adequate disclosures of the 
invention in issue. 

13. Upon the evidence adduced on behalf of Abbott! in 
the Patent Office interference, the Board of Appeals found 
that none of the plaintiffs’ activities could be aeceptedj as 
constituting a reduction to practice of the invention pij-ior 
to Shepherd’s date of March 19, 1934; also, that Abbott 
had failed to prove diligence in reducing the inventioii to 
practice, especially throughout the period from March 21, 
1934 until May 29, 1934. 

14. The evidence presented before this Court consists of 
the Patent Office Record with certain additional matter. 
So far as physical evidence is concerned, the sole addition 
to the Patent Office Record is an exhibit comprising sdme 

samples of sized rubber yarn said to have been 

164 newly discovered. The plaintiff Abbott and jhis 
assistant Burke, both of whom had testified in the 

Patent Office proceeding, gave further oral testimony | be- 
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fore the Court and were cross-examined at length. One 
new witness (Burke’s wife) testified by deposition in sup¬ 
port of some of the early work claimed to have been done 
by Burke on Abbott’s behalf, and an attorney testified that 
he made a novelty search for Abbott (long after Shep¬ 
herd’s date). 

15. Abbott had not reduced the invention to practice prior 
to Shepherd’s date of March 19, 1934. He never made the 
fabric nor a sufficient amount of sized yarn to weave in 
fabric, nor tested it in weaving or knitting, although the 
facilities for doing all these things were readily available 
to him. 

17. The plaintiffs’ evidence fails to establish diligence, 
regardless of th^ purpose of the alleged activities. This is 
especially true of the period between March 21, 1934 and 
May 29, 1934, to which the new evidence was in part di¬ 
rected. 

165 IS The testimony that many experiments were 
made for determining a satisfactory formula for the 
size was not convincing either as to the time when made or 
the need for them. 

Conclusions of Law 

1. The Court has jurisdiction of the parties and of the 
cause of action. 

2. The Shepherd U. S. application, Serial No. 15,340, 
filed April S, 1935, which resulted in patent No. 2,182,996, 
was duly filed as a copending division of Shepherd’s U. S. 
application, Serial No. 724,814, filed May 9, 1934, and un¬ 
der the provisions of the International Convention and the 
Revised Statutes, Section 4887, said application, Serial No. 
15,340, was entitled to the effective date of March 19, 1934, 
as based on the Shepherd British application of the latter 
date. 

3. The plaintiffs have failed to prove that Abbott was 
the prior inventor of the subject matter of any of claims 



5 to 9 of the Shepherd patent No. 2,182,996 and that Abbott 
or his assignee is entitled to a patent for that subject 

166 matter. 

4. The plaintiffs have failed to sustain the burden 
of proving by evidence which in character and amount 
carries thorough conviction, that the Board of Appeals 
erred in holding Shepherd to be the prior inventor apd 
entitled to a patent for the invention in issue. 

5. A final decree should be entered dismissing the com¬ 
plaint for want of equity, with costs to the defendants to 
be taxed. 

JENNINGS BAILEY 

i 

Dated: January 22nd, 1941. 

• • * • • * • • * • 

167 Final Decree 

This cause came on to be heard and upon consideratidn 
thereof, it is ORDERED, ADJUDGED and DECREEb 
that the complaint herein be, and the same hereby is, dii- 
missed for want of equity, with costs to the defendants to 
be taxed. 

JENNINGS BAILEY 

Dated: January 22nd, 1941. 

Copy mailed to attorneys for Pltff. 

LESLIE C. GARNETT 

168 Plaintiffs Petition for Appeal 
Plaintiffs, Edward J. Abbott and Abbott Machine CoiA- 

. • i 

panv, believing themselves aggrieved by the decree entered 
herein on the 22nd day of January, 1941, hereby appeal 
from said decree to the United States Court of Appeals 
for the District of Columbia, for the reasons specified in 
the statement of points which is filed herewith; and pray 
that this appeal may be allowed and a citation issued di¬ 
rected to the above-named defendants, Thomas Lewis Shep- 
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herd and The Clark Thread Company, commanding them, 
and each of them, to appear before the United States Court 
of Appeals for the District of Columbia, to do and receive 
what may appertain to justice to be done in the premises; 
and that a duly authenticated transcript of the record, pro¬ 
ceedings and papers upon which said decree was made, to¬ 
gether with the accompanying statement of points and such 
original matters as cannot be reproduced, be transmitted 
with this appeal to the United States Court of Ap- 

169 peals for the District of Columbia; and your peti¬ 
tioner further prays that the proper order as to 

security to be required of it to perfect its appeal may be 
made. 

EDWARD J. ABBOTT and 
ABBOTT MACHINE COMPANY 

By ARLON V. CUSHMAN 
Solicitor for Plaintiffs 
! American Security Bldg. 

Washington, D. C. 

ROBERT CUSHMAN 
CLARENCE H. PORTER 
Of Counsel. 

* * * • • • • # 

170 Statement of Points 

Plaintiffs, Edward J. Abbott and Abbott Machine Com¬ 
pany, as a statement of points to be considered on appeal 

sav: 

» 

1. That the Court erred in awarding priority of inven¬ 
tion to defendants, Thomas Lewis Shepherd and The Clark 
Thread Company, and in holding that Thomas Lewis Shep¬ 
herd was the true, original, first and sole inventor of the 
subject matter of this suit, as set forth in the counts of 
the Interference No. 71,813 in the United States Patent 
Office. 

2. That the Court erred in not awarding priority of in¬ 
vention to Edward J. Abbott and in not finding that Ed¬ 
ward J. Abbott was the true, original, first and sole in- 


ventor of the subject matter of this suit, as set forth in th£ 
counts of the Interference No. 71,813 in the United Stated 
Patent Office. 

171 3. That the Court erred in not reversing the deci¬ 
sion of the Board of Appeals on behalf of the Coni- 

missioner of Patents, awarding priority of invention tj) 
Thomas Lewis Shepherd, which decision of the Board of 
Appeals reversed the decision of the Examiner of Interj- 
ferences, who had awarded priority of invention to plaini- 
tiff Edward J. Abbott. 

4. That the Court erred in holding that plaintiff Abbott 
did not show diligence in reducing his invention to prac¬ 
tice, and that the evidence on behalf of plaintiff Abbott did 
not establish diligence on his part. 

5. That the Court erred in holding that the documentary 
evidence supported by the oral testimony on behalf of plain¬ 
tiff Abbott was not sufficient to establish diligent progres^ 
on the part of the plaintiff Abbott. 

6. That the Court erred in holding that plaintiff Abbott 
has not sustained the burden of proof as to diligence iiji 
the progress of his work in connection with the invention. 

7. That the Court erred in holding that plaintiff Abbott 
did not show reasonable diligence during the period froip 
March 21,1934 to May 29, 1934. 

8. That the Court erred in attaching suspicion to testi¬ 
mony by which was introduced memoranda not discovered 
until after a former hearing. 

9. That the Court erred in holding that the evidence on 
behalf of plaintiff Abbott does not sustain the allegation^ 

of the complaint. 

172 10. That the Court erred in not finding, as did thj? 
Examiner of Interferences and the Board of Ap¬ 
peals, that plaintiff Abbott was diligent in regard to the 
invention from May 29, 1934 until the filing of his applica¬ 
tion Serial No. 745,105, September 22, 1934. 

11. That the Court erred in not finding that plaintiff 
Abbott prior to May 29, 1934, was using due diligence ip 
developing the invention. 
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12. That the Court erred in not finding that Abbott af¬ 
ter conception of the invention in 1933, used due diligence 
in reducing his invention to practice and filing his applica¬ 
tion for patent. 

13. That the Court erred in not finding that the United 
States Letters Patent finally granted to defendant Shep¬ 
herd differed materially from both of Shepherd’s two En¬ 
glish applications and his two United States applications, 
and that Shepherd was not entitled to the dates of any of 
those applications as a date of constructive reduction to 
practice. 

14. That the Court erred in not finding that the British 
application of defendant Shepherd filed March 19, 1934 did 
not disclose a sizing material operative for the intended 
purposes of the counts of the interference. 

15. That the Court erred in not finding that the British 
application of defendant Shepherd filed May 3, 1934 did 
not disclose sizing material operative for the intended pur¬ 
pose. 

173 16. That the Court erred in not finding that the 

United States application of defendant Shepherd, 
Serial No. 724,814, as originally filed on May 9, 1934, did 
not disclose sizing material operative for the intended pur¬ 
pose. 

17. The Court erred in not finding that the United States 
application of defendant Shepherd, Serial No. 15,340, as 
originally filed on April 8, 1935, did not disclose sizing ma¬ 
terial operative for the intended purpose. 

EDWARD J. ABBOTT and 
i ABBOTT MACHINE COMPANY 
By ARLON V. CUSHMAN 
Solicitor for Plaintiffs. 

American Security Bldg. 

Washington, D. C. 

ROBERT CUSHMAN 
CLARENCE H. PORTER 
Of Counsel. 
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20 In the District Court of the United States 

For the District of Columbia 

i 

Civil Action No. 3544. 

i 

Edward J. Abbott and Abbott Machine Company,! 

Plaintiffs, 

v. 

Thomas Lewis Shepherd and Clark Thread Compan^, 

Defendants. 

Washington, D. C., 

Wednesday, December 11, 1946. 

The above entitled cause came on for hearing at 11:20 
a. m. before the Honorable Jennings Bailey, one of ^he 
Judges of said Court. 

| 

Appearances: 

Robert Cushman, Esquire, and 

Clarence H. Porter, Esquire, for the plaintiffs; 

Harry G. Kimball, Esquire, 

Page S. Haselton, Esquire, and 

Leslie C. Garnett, Esquire, for the defendants. 

* * • • * • # • • | • 

i 

I 

21 Mr. Garnett: May I interrupt counsel a momejnt? 
I think, if your Honor pleases, there are witnesses 

here and they ought to be put under the rule if questions 
of fact are to be stated in the opening statement. 

The Court: Very well. 

Mr. Cushman: As a matter of fact, I am goingj to 

22 ask Mr. Arlon V. Cushman one very formal question. 





Would you like to have him step out also? 

Mr. Garnett: Oh, no. 

(Thereupon the witnesses, except Mr. Arlon V. Cush¬ 
man, retired from the court room.) 

#«***•#*•# 

(This statement was made by Mr. Robert Cushman) 

26 Xo appeal was taken to the Court of Customs and 
Patent Appeals. That is agreed to, isn’t it? Instead, 
we proceeded by coming to this Court. 

##••••#••• 

43 Thereupon Bertha Shapley Burke, a witness on 
behalf of the plaintiffs testified by deposition as fol¬ 
lows : 

Direct examination. 

By Mr. Gates: 

Q. 1. What is your full name, Mrs. Burke? A. Bertha 
Shapley Burke. 

Q. 2. And you live at 23 Hillcrest Avenue? A. I do. 

Q. 3. Melrose, Massachusetts? A. Melrose, Massachu¬ 
setts. 

Q. 4. And you are the wife of Henry B. Burke? A. I am. 
Q. 5. Who has testified in this case? A. Yes. 

Q. 6. What degrees do you hold ? A. I hold an A.B. de¬ 
gree from Vassar College and a Master’s degree from Co¬ 
lumbia University. 

Q. 7. And the Master’s degree was in what? A. In pure 
chemistry. 

Q. 8. Are you associated in any way with Harvard Uni¬ 
versity? A. I am instructor in nutrition at the Harvard 
School of Public Health, Harvard University. 

Q. 9. And do you give courses in the University? A. I 
give a course at the Harvard School of Public Health in nu¬ 
trition to the medical students of the School. 
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Q. 10. Have vou done anv research work alone: chemiehl 
lines? A. I am a member of the Department of 

44 Child Hygiene of the Harvard School of Public 
Health, and have done research work in nutritiojn 

with Dr. Stuart’s study there, with a group of 300 children 
and their mothers. 

i 

Q. 11. I hand you, Mrs. Burke, a yellow sheet of paper 
with the signature at the top of the page “Bertha Shaplejy 
Burke.” In whose handwriting is that? A. That is in mjy 
handwriting. 

Q. 12. And when was that signature put on that sheet <jf 
paper? A. On the date that I affixed there, October 7,193?. 

Q. 13. AVhat, if anything, did you do when that paper wals 
presented to you for signature? A. 1 read the entire paper, 
understood what it meant, and signed my name. 

Q. 14. Now, the part that you signed says, “Rubber thread 
uncovered—sets 0. Iv. with special size.” Do you under¬ 
stand that ? A. I did, but I read the other side. I read the 
whole thing. 

Q. 15. Now I show you a document, four pages in hane[- 
writing, with signature “Bertha Shapley Burke” on thb 
fourth page. In whose handwriting is that? A. That is ip 
my handwriting, right here, signed June 1, 1934. 

Q. 16. And when did you affix the signature? A. On the 
date that was given there. I remember doing it. 

Q. 17. June 1, 1934? A. Yes. 

45 Q. 18. And what, if anything, did you do with thajt 
paper, Exhibit 9? A. You mean this paper? (Indi¬ 
cating paper last shown to the witness and identified as 
Exhibit 9.) 

Q. 19. When it was presented to you for signature? A. 
I read it through entirelv, and then signed mv name as 
asked to, for a witness. 

Q. 20. Did you understand the paper? A. I did. 

Mr. Gates: The first paper shown the witness was Plaiiir 
tiffs’ Exhibit 1-A, I believe. 

Q. 21. Did you have any knowledge of the work that Mr. 
Burke was doing as reported on these two papers that you 

i 

i 
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signed as witness? A. I knew that he was working on this 
problem. 

Q. 22. And what was the extent of your knowledge? A. I 
knew that he was experimenting in his laboratory with rub¬ 
ber bands and Lastex yarn in the hopes that he w'ould be 
able to find a means of keeping them stretched out. 

Q. 23. And do you know’ what he was doing, what he wns 
using to keep these materials stretched out? A. Not in de¬ 
tail, so that I w’ould want to be—I w'ould not feel that I 
could answer a lot of questions about it, because I haven’t 
reviewed the subject, and I just remember in some w*ay 
about it. 

Q. 24. Do you know* in general wiiat materials he w r as using 
to apply to these, to these rubber bands and Lastex? A. 
Not in detail. I know' he was using some kind of casein 
product. I would not want to say in detail. 

46 Q. 25. It was some sort of size, how'ever? A. Some 
sort of size, yes. 

Q. 26. The period during which you w’ere acquainted with 
Mr. Burke’s work extended from what date to wiiat date, 
approximately? A. From before the date of the first signa¬ 
ture there in 1933 until after—he was still experimenting 
after that last date of June, 1934. 

Q. 27. How* did you keep in touch or become acquainted 
with Mr. Burke’s work, as you just testified? A. He had a 
small laboratory in the basement of the house, and wiien he 
was at home—he traveled a great deal—but wiien he w r as 
at home he was often working down there; and I have al¬ 
ways been interested in wiiat he w*as doing, so paid some 
attention. 

Q. 2S. Are you familiar with Lastex yarn? A. I am. 

Q. 29. Were you at this time? A. I w’as. I have always 

been interested in it in women’s wearing apparel, wrhere it 

is used so extensivelv. 

•> 

Q. 30. Did Mr. Burke ever show you any results of his 
work in the laboratory at home? A. At the time I signed 
that first statement, I w'ent downstairs and looked at what 
he had down there, stretched-out rubber bands and 
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stretched-out Lastex yarn, that evening; and I am always 
looking at what he is doing, as one naturally would be vidio 
is interested. 

Q. 31. On any other occasion did you see any of the ire- 

suits of Mr. Burke’s work? A. Yes; I alwavs ^ee 

* 

47 them. 

Q. 32. Do you recall where Mr. Burke got the Lbs- 

tex varn? A. He got the first that he had from a Mr. Fred 

Meade. I don’t know any more about it than that. Ajnd 

he also had some that was wound on spools of rubber yjjtrn 

that he got from Mr. Ed Abbott. 

Q. 33. And do vou know what he did with the Lastex vilrn 

. * 1 

that he got from these two people? A. He treated it in the 
same way that he had treated the rubber bands, to see i|’ it 
worked in the same way; and as 1 remember, it did. 

Q. 34. And in what way was that? A. To treat it wjith 
this size, to see if it would stay stretched out. 

Q. 35. After treatment of the stretched-out band or rub¬ 
ber material, was the rubber material elastic or inelastic? 
A. It staved stretched out. 

Q. 36. And this work with Lastex yarn was some time be¬ 
fore the date of this second paper, June 1,1934? A. He ljad 
some yarn which he got from Mr. Fred Meade before that 
first date there, and he had yarn from Mr. Abbott between 
that first date and that second date. In other words, he vi*as 
working on Lastex yarn as well as rubber bands before the 
first date, and on both the Lastex yarn that he got frlom 
Mr. Meade and the other afterwards, and beyond that sec¬ 
ond date too. In other words, he still was experimenting 
to make it more practical, I suppose. 

Q. 37. And the first date is October 7, 1933? A. October 
7, 1933. And the second date is June 1, 1934. 

48 Q. 3S. IIow often did Mr. Burke perform these jox- 
periments, do you recall, approximately? A. I could 

not say that. He traveled considerably, but he was usually 
at home several nights—I don’t know that I should say sev¬ 
eral nights every week—but a good many weeks he was! at 





home several niglits, and if lie was at home he was usually 
at work. 

Q. 39. On this particular development? A. On this par¬ 
ticular development. 

Q. 40. In this time about which we are talking? A. In 
this time, yes. 

• • * 1 * • * • # # * 

Arlon V. Cushman 

• * * i * # • • • * • 


54 Direct Examination 

Q. 4. Are you the head of the firm of Cushman, Darby & 
Cushman? A. I am. 

Q. 5. They specialize in the practice of patent law? A. 
Yes. 

Q. 6. And is a branch of your practice the making of so- 
called preliminary searches? A. It is. 

Q. 7. Will you kindly explain what is meant in the lingo 
of the profession by a preliminary search? 

The Court: I think I understand. 

Mr. Cushman: Well, it is a mere novelty search. 

A. It is a mere novelty search, to determine the question 
of patentability only of the invention submitted. 

Bv Mr. Robert Cushman: 

Q. 8. It does not include any infringement search or 

55 anything further than a novelty search? A. No ques¬ 
tion of infringement is involved in making a prelim¬ 
inary search and a report. 

Mr. Cushman: That is all. 

Mr. Kimball: I will admit all your evidence. 

* • #**##*## 

Edward J. Abbott 


Direct Examination 
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Q. 8. How long have you been in the textile and 
textile machinery business? A. Since 1909 in ^he 
textile business and since 192S in the machinery business. 

* * * # # # # * *|* 

Q. 12. Are you the applicant of the Abbott application 
that was involved in this interference, the interference put 
of which this case grows? A. Yes. 

* * *# # * # * * * 

i 

57 Q. 18. Now, were you also acquainted in any w|ay 
with a product called Lastex? A. Yes. 

Q. 19. Who made that? A. Well, it was made by the U. S. 
Rubber Company. 

Q. 20. Was that a patented product? Did you understand 
that it was ? A. They have a patent on the process of mak¬ 
ing a very fine rubber yarn, the two limitations in tjhe 

58 patent being the fineness of the fiber or fineness of tjhe 
diameter of the strand. 

Q. 21. Was that Adamson patent No. 1,822,847, the patejnt 
you refer to? A. Yes. 

Mr. Cushman: I now offer in evidence, as Plaintiffs’ In¬ 
hibit No. 37, a copy of the Adamson patent No. 1,822,S47. 

(The document so produced and identified was received in 
evidence and marked as Plaintiffs’ Exhibit 37.) 


Q. 22. Briefly, from a practical point of view, not with the 
detail of the patent, what did Lastex yarn consist of? A. 
Well, Lastex is a trade-mark given to a rubber varn which 
is made by extruding the rubber from a small opening in pn- 
vulcanized form, and then immediately vulcanizing it, so 
that they get a very fine diameter, which I imagine is abcjut 
ten thousandths of an inch in diameter. And then that yarn 
is stretched to double its length or even more and, while 
stretched, it is wrapped with one or two wraps of cotton or 
silk thread. Then the yarn takes up, but it can not go ba|ck 
to its original length, because it would have to increase jin 
diameter to do so, because the diameter is constrained bv ^he 

• I 

outside wrapping. So the yarn comes back to a length tlpit 
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is anything predetermined. It can be about twice its orig¬ 
inal length. 

Q. 23. When did the Abbott Worsted Mills, one of your 
concerns, start in production? A. Just about January 1st, 
1933. 

Q. 24. Well now, some time after that started in operation 
did you become interested in elastic yarn more specifi- 

59 cally than your mere acquaintance with these two 
products you have mentioned? A. I became inter¬ 
ested in all sorts of fabrics; and one fabric which seemed to 
be new and probably very popular was a worsted fabric 
made with an all worsted yarn warp and most of the filling 
would be worsted yarn, but about every fourth, fifth, or sixth 
thread would be a strand of rubber yarn, and that fabric 
had the characteristic of keeping its press. It had a slight 
stretch to it. 

Q. 25. How was your attention called to that fabric with 
an occasional elastic yarn in it? A. It was called to our 
attention through our selling agents, Howard Merrill & 
Company, in New York, and they introduced me to the firm 
of Daroff & Company, also of New York, who are manufac¬ 
turers of fine suits for men. Mr. Darotf was quite enthusi¬ 
astic about it. He thought it had a big field. He explained 
that it was not something that was going to be spread all 
over America, but that a few mills, one in a certain field, 
would be licensed to use Lastex and then one clothing manu¬ 
facturer would be licensed to cut it up and make it into gar¬ 
ments, so that he would have an arrangement as the sole 
one who could make it up into men’s wear; and in turn he 
had an arrangement with the Shackamaxon Mills, in Phila¬ 
delphia, who were the only ones at that time who could make 
it into the ordinary men’s wear suitings. 

He thought that it would be an excellent thing to go into. 
He had had some trial runs, which had been all right. He 
knew that I was more or less of an engineer and research 
man and he asked my opinion of it and asked me to 

60 see what I could do toward obtaining a license or, at 
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least, interest myself in it, so that I could figure on some 
Lastex cloths. 

Q. 26. As a matter of fact, you did not acquire any rights 
or do anything about it? A. Xo. It seemed to be a veifv 
tight set-up in the licensing arrangement. 

Q. 27. In the course of considering that type of fabric, djd 
you learn anything about the problems that were involved 
in weaving it? A. Yes. He explained that the chief trouble 
was in getting the right tension on the rubber yarn, so that 
when it was woven in on the filling it would not draw tljie 
cloth in unevenly, patterns would stay true, and the edg<j?s 
of the cloth would stay straight. They had had a great deftl 
of trouble with the edge being drawn in and there would l)e 
trouble with the goods cockling, particularly when they weje 
light. Some of the heavier woolens would not cockle but tlie 

• . i 

lighter weights, from 10 to 13 ounces, would give trouble, j 

Q. 28. What is cockling? A. One thread would tighten ujp 
and sort of rumple the surface at that point and make jit 
into waves. 

Q. 29. As a consequence of that, did you turn your mind to 
possible remedies? A. Yes. I began to study the field, be¬ 
cause I thought we could engineer other technical or me¬ 
chanical methods to handle it better. 

Q. 30. Are you acquainted with the issues in the inter¬ 
ference, the counts that are in this case? A. Yes. 
61 Q. 31. When did you conceive the subject matter bf 
those counts ? A. I would say it was in June, 1933. ! 

Q. 32. And did you communicate the idea to anyone aroupd 
that time? A. Yes. I principally talked about it with tlie 
different members of the staff. T talked chiefly with a Mjr. 
Henrv B. Burke, who was one of our sales engineers ahd 
also a verv excellent chemist. 

• , _ I 

Q. 33. Just tell us what Mr. Burke’s position with the 
Abbott companies was at that time. A. Well, the Abbojt 
Machine Company made two lines of machinery. Thejr 
largest business up to that time had been on dye machinerjy 
and Mr. Burke was primarily engaged as an expert engi¬ 
neer, chemist, and dye man, to sell and engineer various 
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problems in the promotion of this dye machinery. We re¬ 
ferred to him most of our problems of dyeing or treating 
yarn, not only for the machinery we sold but also any prob¬ 
lems we ran up against in our own plants. 

Q. 34. You used him as a sort of consulting chemist? A. 
Yes. 

Q. 35. And he also sold for the Abbott Machine Company? 
A. Yes. He would be on the road three or four days a week 
and then be at the mills. 

Q. 36. Now, when did you probably first mention to Mr. 
Burke this invention of yours? A. Well, my recollection is 
that it was in June, 1933, just before I went away on my 
vacation that year, about July 4th. 

62 Q. 37. You went off about July 4th? A. Yes. 

Q. 38. And stayed until what time? A. Well, I was 
away practically all through the rest of July and August. 
I came home several times for a few days. 

Q. 39. Did you at some time give Mr. Burke some instruc¬ 
tions about following up this invention? A. Yes. 

Q. 40. When did you do that ? A. Right after Labor Day, 
1933, when 1 returned from a vacation. 

Q. 41. And what did you tell him to do? A. Well, I told 
him that we had a problem to solve and that the solution, 
the best solution apparently was to stretch the yarn out and 
coat it with some material which would hold it in place; and 
then it could be woven or knitted and then the coating mate¬ 
rial washed off. 

Q. 42. And what did you ask him to work on ? A. Well, 
that was his phase of the problem. There were also mechan¬ 
ical possibilities, about controlling the stretch of the yarn 
in the loom or knitting machine; and I thought that was a 
problem to be handled by some of the other members of the 
staff. 

Q. 43. That was something quite different from the prob¬ 
lem in the coating? A. Yes. 

Q. 44. Let us stick to the work that was done on the coat¬ 
ing problem. What did you instruct Mr. Burke to do 

63 about that and what did you tell him you had in mind 
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which should serve as a starting point? A. Well,j I 
told him that the preliminary work was a laboratory one 
and to take almost anv kind of rubber varn that he coilld 

• • * * I 

pick up and stretch it and coat it with various materials 
and see what we could do about a material which would hold 
it in stretched-out condition. 

I am not an expert chemist in that field; but I outlined a 
number of possibilities, which were starch, casein, and gibe, 
and suggested that he get some of the material together abd 
start some laboratory work on it. 

Q. 45. Did you have a laboratory at Wilton, New Hamp¬ 
shire? A. Just a dye laboratory, to do test dyeing in. 

Q. 46. Where was Mr. Burke to do his work ? A. Well, ihe 
has a laboratory at home, where he does more or less test 
work for himself, and his wife is also a chemist and does a 
little work there. 

Q. 47. Was that where he was to carry on these experi¬ 
ments? A. Yes. He suggested that the experiment woiild 
take quite a little time, to test materials and develop thetai, 
and he could do it at home, on week ends. 

Q. 48. And he was to explore particularly formulas to v get 
the sizing that von wished? Is that the idea? A. Yes. 

Q. 49. What was the first report that he made to you abqut 
his work on that problem ? A. In September, 1933. 

Q. 50. And what was the nature of his report? A. Will, 
he said that he had not been able to locate anv re<£u- 
64 lar fine rubber yarn, so that he had obtained some 
elastic bands, as small as he could find, ones that when 
cut in half would stretch—well, would be about six inches 
long. He said that he had tried some preliminary com¬ 
pounds on them, in stretched condition, and that the ir^ea 
generally seemed to be a good one. It did hold the rubber 
yarn outstretched, even though it was much heavier a^d 
coarser than what would be used in practice. 

Q. 51. Did he show you any samples of that work ? A. Yes; 
he had some samples. 

Q. 52. Will you look at Plaintiffs’ Exhibit 2 and tell jus 
what that is? A. Well, these are some samples of the rub¬ 
ber yarn that he originally worked on—rubber bands, really. 
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Q. 53. And are those coated with some sort of sizing? 

A. Well, there is not much of it left now, because they have 

been handled and tliev are so old that it has deteriorated 

* 

and most of it has come off. 

Q. 54. But when he brought them to you were they so 
coated ? A. Yes. 

Q. 55. What was Mr. Burke’s practice about coming to 
Wilton and reporting to you as his experiments went on? 
A. He only came on Friday, because I was apt to be in New 
York or somewhere else through the middle of the week and 
he would generally have lunch with me Friday and we would 
talk over any problems that we had been working on. 

Q. 5b. Now, when he brought you this sample of rubber 
bands coated, in September, I think you said, of 1933, what 
instructions did you give him about pursuing his ex- 
65 periments? A. Well, I told him the experiments 
looked as though we were on the right track, that if 
we held this coarse yarn out with some kind of a coating 
we could certainlv hold out fine rubber varn; and that the 
next step would be to see if he could get some fine rubber 
yarn and do some work in his laboratory on that. 

Q. 57. Well, did he succeed in getting some fine rubber 
yarn wrapped with a textile thread? A. Yes. He went 
down to see the V. S. Rubber Company, at Providence, and 
saw a friend of his there, Mr. Meade, who gave him a small 
sample of it that he happened to have in his office. 

Q. 58. Did you give Mr. Burke any instructions as to the 
nature of the sizings he should experiment with, especially 
with respect to how they should be removed and in what 
materials they should be soluble ? A. Well, my general sug¬ 
gestions were that he should cover the whole field broadly, 
but the preferred type would be materials which could be 
washed off easily, with soap and water; in other words, they 
would wash off when the goods went through the ordinary 
finishing routine. 

Q. 59. And what did you tell him he should try to get with 
respect to the stiffness or toughness of the coating? A. Well, 



I told him it ought to be a coating which would be tough 
rather than brittle, something that could be flexed and bent, 
so that it could be wound on the bobbins and woven or 
knitted and yet something that had sufficient strength to 
hold rubber yarn extended. 

Q. 60. And did you say anything about— 

66 Mr. Kimball (interposing) If your Honor please, Jie 
is leading the witness and telling him what to say 
about his— 

The Court (interposing) I think that is a rather leading 
question. 

Bv Mr. Cushman: 

' 

Q. 61. Did you tell him anything about the ingredients, 
with respect to their being harmful to rubber? A. Well, ijiy 
general suggestions to him were that there would be abojut 
three types of compounds to use. One would be in the 
nature of a starch or casein material and the other wodld 
be some kind of material—well, that class of compounds 
would be something that would be soluble in soap and water. 
And then there would be some compounds soluble in variojus 
solvents, such as naphtha, acetone. And then there wogld 
be other solvents which could be taken off by —well, I don't 
know just what the right chemical name is,—but by treating 
them with malt, which makes the compound into a soluble 
one. 

I told him that I did not like very well the type of com¬ 
pound that had to be soluble in naphtha or acetone, because 
they were highly inflammable and would need a specijal 
treatment of the fabric to take them out. I told him thjat 
the desirable ones would be those that could be washed ojut 
in water quickly. I told him T wanted something which 
would be reasonably fluid, so that it would flow on to die 
yarn and would make a smooth coating as it dried on tjie 
yarn; that I wanted something that would dry quickly, iiija 
matter of minutes instead of hours or days; and thenj I 
wanted something that could be washed off without a by 
special processing. 
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67 Of course we had to have the prime requisite, that 
the coating would he sufficiently tough and strong to 

hold the varn in extended condition. 

Q. 62. After getting these rubber band samples that he 
first brought to vou, what were vour instructions as to fur- 
ther pursuing his experiments? A. Well, I told him to get 
some commercial yarn, preferably of the Lastex type, be¬ 
cause that was the kind that seemed to be the best known, 
and to begin a further series of experiments on that kind of 
yarn with the coating materials. 

Q. 63. And did he pursue that work? A. Yes; he went 
right ahead with it; and his first step was to obtain some 
yarns from the Y. S. Rubber Company, in Providence, which 
was an office or laboratory sample, a small sample, but was 
enough for him to work on, from a laboratory point of view. 

Q. 64. Did he report to you from time to time as to how 
his work was progressing? A. Yes. He brought up some 
samples of the yarn that he had coated, which showed the 
coating condition, and I scraped the coating off and made 
it flake off. Most of them were fairly brittle at that time. 
Then the yarn would return to its original length. 

Q. 65. Through the fall of that year, about how often 
would he report to you on the progress of his laboratory ex¬ 
periments? A. Well, he was in Wilton very nearly every 
week and this was the chief thing that he was working on, 
so that I discussed it with him practically every week—what 
he was doing. 

68 Q. 66.! Did Mr. Burke at some time bring you a 
rough sketch, proposing a method of treating the 

yarn? A. Yes. 

Q. 67. When was that ? A. Well, that was during the lat¬ 
ter part of \33. It was a sketch, which did not purport to 
be a full-sized commercial affair, but was something which 
we might use as a trial to make some yarn on. 

Mr. Cushman: Your Honor, the Patent Office exhibit of 
this sketch is Plaintiffs' Exhibit 3. Mr. Kimball wanted the 
original papers whenever possible, so I will offer in evidence 
as Plaintiffs’ Exhibit 3-X the original of the sketch. 




(The sketch so produced and identified was received! in 
evidence and marked as Plaintiffs’ Exhibit 3-X.) 

Q. 68. Can you tell us, from your inspection of those rub¬ 
ber bands that were Plaintiffs’ Exhibit 2, about how milch 
stretch was put in before they were coated and how far they 
came back ? A. Well, they were stretched out to about j50 
per cent of their original length. 

Q. 69. You mean 50 per cent more ? A. Yes. 

Q. 70. Well, up to that time, up to the time of this sketch, 
which was a suggestion of how to apply coating to elastic 
yarn, up to that time had any of the formulas that Mr. 
Burke had reported to you proven wholly satisfactory? A. 
Xo. We were fighting between a condition where they woijld 
be so stiff and brittle that they would flake off and a condi¬ 
tion where, on the other hand, we had one that w{as 
69 soft and pliable but that would go to pieces inside of a 
few hours or a few days, and the yarn would beginjto 
contract. 

Q. 71. In your judgment, was Mr. Burke making good 
progress? A. I thought he was making good progress, fie 
had a good base of materials in the way of starch and casein. 
As I remember, at that time our work concerned itself wijth 
getting other materials in there that would give us just the 
right consistenev we wanted. 

Q. 72. Well, at some time did you begin making some in¬ 
vestigations in the trade as to the commercial requirements 
for these elastic yarns, for weaving? A. Yes. 

Q. 73. Tell us what you did and about when. A. Well, the 
important thing to find out was, if this yarn was to be devel¬ 
oped, how much stretch we had to put in, whether the yarn 
had to be stretched to double its length or whatever it had 
to be, and what would be the commercial requirement there. 
If vou stretched the rubber varn out too far, whv, it caiiie 
up hard and it would not stretch any more. 

I went to Xew York to look into that and investigated 
particularly the requirements that I was chiefly interested 
in, for men’s wear fabrics; and I talked to a number jtf 
people in the trade. 
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There was Ed Selden, who was a brother of Jim Selden, 
who runs the Selden Worsted Mills in Lawrence; and they 
did make fine worsteds and had a license to make them and 
use this process; and he explained to me about it and he 
said that on the tropical type worsteds that they manufac¬ 
tured largely, weighing about 10 ounces, that they 

70 had a lot of trouble with cockling and uneven sel¬ 
vages. He said they had fair success, but could not 

rely on producing the goods uniformly. 

Then 1 thought it was desirable to go up to see the U. S. 
Rubber people, who made Lastex yarn, and I saw there Mr. 
Percy Adamson, who was the inventor of the Lastex type 
of yarn, and who with his brother formed the Adamson 
Brothers & Company, who were operating as a subsidiary of 
the U. S. Rubber Company. 

Mr. Pc rev Adamson took me around his show rooms, in 
the U. S. Rubber Building in Xew York, and he showed me 
a wide variety of uses of the Lastex yarns. He showed me 
they used a few strands in stockings and they made a cap 
out of it. so that one size of cap fitted everybody; and they 
had all sorts of materials and elastic bandages. 

And he showed me a new use of it which they were work¬ 
ing on, on regular woolen worsted goods. He had an over¬ 
coat. which was quite a snug fit apparently, yet you could 
swing your arms around in it quite freely. Then he had 
some other goods made up. 

He turned me over to another one of the staff and, in dis¬ 
cussing the problem with him, he showed me the undesirable 
characteristics of it, among which were several pieces where 
the cloth was wavy on the selvages and cloth which would 

be normallv 58 inches wide would varv two or three inches 
• • 

in width. He said they would like to get rid of that. Ap¬ 
parently in the heavier, stiffer woolens it was working very 
nicely; but on the lighter woolens it was not a success. I 
asked him particularly, if they had a fabric which would be 
finished 58 inches wide, whether the elastic yarn was 

71 stretched out very much under those conditions, and 
he told me that under those conditions thev would 
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take a piece of Lastex yarn about two inches less than fhe 
width, say 56 inches, and lay it in the cloth. Of course, 
woolen fabrics are laid out in the loom much wider than that, 
an average of 70 inches wide; and, as they are finished, they 
come down and shrink up to the final, definite finished width 
that vou want. So that, to make a fabric that would finish 
58 inches, they would take a piece of Lastex that would |be, 
say, 56 inches long, and stretch it out to 70 inches and la^ it 
in the loom in that width; and then, as the goods were fin¬ 
ished, it would shrink down to 58 inches, the whole fabric, 
and it would finally end up with the yarn having a slight 
tension in the goods, in its finished condition. 

Q. 74. When did you make these investigations as to the 
practical conditions of the use of elastic yarns? A. Well, 
when I went down to New York, during the early part j of 
1934, in this investigation that I made at the U. S. Rubber 
Company, which was in the middle part of March, 1934. 

Q. 75. I think you said something about small samples;of 
yarn that Mr. Burke got not being representative of tjhe 
commercial merchantable yarn. Did you ever do anything 
about getting a real sample of Lastex as it was marketed? 
A. Yes. I did not know just what the size of this Lastlex 
yarn was commercially, that is the count or the fineness |of 
it; and that was something that I wanted to check up with 
the Adamson Brothers and find out the particular sizes 
which they used for worsted work. So, when I was talking 
with them, I told them that I would like to have soijne 
72 samples. They were not disposed to offer them jto 
me at first, because they had this selective licensing 
arrangement. But he said it was all right, if I wanted to tty 
them out, and he said he would send me up some sample lojs, 
a few pounds. 

Q. 76. Was there an acknowledgement for those sample 
lots that you ordered? A. Yes. 

Q. 77. Is that it? (Exhibiting a paper writing.) A. Yds. 

Mr. Cushman: Now, here again, a photostatic copy is 
Exhibit 4 in the Patent Office exhibits and, to meet Mr. Iviiji- 
ball’s request, I will offer in evidence, as Plaintiffs’ Ejx- 


i 
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hibit 4-X, the Original. This, if your Honor please, is an 
acknowledgement from Adamson Brothers Company of an 
order for 10 pounds of Lastex, addressed to the Abbott 
Worsted Mills, dated March 17, 1934. 

(The document so produced and identified was received 
in evidence and marked as Plaintiffs’ Exhibit 4-X.) 

Q. 78. How long before that acknowledgement was re¬ 
ceived did you see Mr. Adamson and place the order? A. It 
was during the week before that; I should say three days or 
four days. 

Q. 79. Now, was that order filled in due course? A. Yes. 
We had a shipment of the yarn to us. 

Q. 80. You had what ? A. We had a shipment of the yarn 
to us. 

Q. 81. Did you get a notice of shipment? A. Yes. 

Q. 82. Is this it (exhibiting a paper writing)? A. 
73 Yes. 

Mr. Cushman: This is the original notice of ship¬ 
ment. In the Patent Office a photostat was filed as Exhibit 
6. I will offer this original as Plaintiffs’ Exhibit 6-X. It 
is a notice froip Concordia Manufacturing Company, Cen¬ 
tral Falls, Rhode Island, to Abbott Worsted Mills, Wilton, 
New Hampshire, of shipment, dated March 21, 1934. 

(The document so produced and identified was received 
in evidence and marked as Plaintiffs’ Exhibit 6-X.) 

Q. 83. About when did you receive that shipment? A. 
It was made by express and I think we received it within 
a week. 

Q. 84. You say within a week. That is after March 21, 
1934? A. Yes. 

Q. 85. Now, upon receipt of that shipment of Lastex, 
what did you do with it ? A. It came in on bobbins, some¬ 
thing in the nature of a cop or a type of bobbin that you 
would put in a shuttle loom; and I examined a number of 
bobbins and stripped some of the coating off, to see how 
much stretch there was in it, which I could judge by seeing 
how much it shrunk up when the coating material was 
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taken olf. I reeled some of it, to find out what the count 

. • ! 

was, that is the fineness of it. 1 did not do any coatnjig 
work on it myself. 

Q. 86. Is Exhibit 6-A, which you produced in the Pat¬ 
ent Office, a specimen of the Lastex which you got at thpt 
time? A. Yes. 

Q. 87. Is it about as it was or is it deteriorated? 

74 A. I should say it has deteriorated quite a bit. |It 
does not handle with anywhere near the original 

elasticity. 

Q. 88. About how many bobbins similar to Exhibit 6-|A 
did that purchase make? A. Well, there were two lotjs, 
which were nominally about five pounds apiece, and I thiijik 
there were probably about 60 bobbins in each lot. 

Q. 89. Well, after you had looked it over, what did yiu 
do with it, so far as Mr. Burke was concerned? A. Tliie 
next time Mr. Burke came there I gave him a few bobbins 
of it and showed him what I had been doing with it, in just 
a general rough examination; and I told him that was the 
commercial type of yarn which was used in men’s wehr 
for filling. It was the right size of the yarn, that is, the 
right count, and it should be tried out with stretches of 
anywhere from a third to fifty per cent of the original 
length, because that was about what they stretched it in 
worsted goods; and I suggested that he direct some fur¬ 
ther experiments on this yarn and with the stretch in jit 
which was the length of stretch which we would need iin 
our work. 

Q. 90. What did you tell him to do about further experi¬ 
ments on coating it? A. Well, the coating materials that 

we had had so far had not been entirclv satisfactorv. We 

* • 

evidently had the right type of coating, that is, with stareih 
and casein base in it. Starch is a stiffening material, tluit 
we are all familiar with in our shirts and collars; and casein 
is a rather tough material, difficult to dissolve, but it call 
be dissolved in borax and water—it takes quite 'a 

75 time to do it—and then you have to compound thje 
two together, which takes quite a little time. Tho?e 


40 


two materials together were very brittle and flaked off. 
Casein itself was very hard to dissolve after it was put 
on the yarn and allowed to dry. It required very vigorous 
scouring with alkalis to get it off; in fact, it was almost 
impossible to get it off entirely. 

So we wanted to get some materials which would make 

a rather tough film on the yarn and yet one that would wash 

off easiiv. 

♦ 

So I talked to Mr. Burke about various possibilities. 
Most of his formulae up to that time had glue in them. 
Glue when it dries is very brittle and I thought we ought 
to have some other material, which would be normally not 
of a brittle nature. So I suggested that he work on vari¬ 
ous compounds. I wanted him to try out first the com¬ 
pounds that he had on this Lastex yarn and then go ahead 
from there and see if he could not get a better compound. 

Q. 91. Did you write Mr. Adamson this letter of March 
20, which was in evidence in the Patent Office as a photo¬ 
stat. Exhibit 5? A. Yes. 

Mr. Cushman: I will offer in evidence the original let¬ 
ter as Plaintiffs’ Exhibit 5-X. 

(The document so produced and identified was received 
in evidence and marked as Plaintiffs’ Exhibit 5-X.) 

Q. 92. Well, did Mr. Burke continue experimenting on 
formulae then, after you gave him the Lastex yarns that 
you got in the latter part of March? A. Yes. 

76 Q. 93. And how often did he report back to you 
for the next couple of months, we will say? A. Well, 
he would come up to Wilton almost every Friday and talk 
to me about that as well as about other things. 

Q. 94. Well; did he finally turn up with something that 
looked different from anything you had before? A. Yes. 
lie brought some samples up on May 25, 1934. 

Q. 95. Have you those samples in front of you? A. Yes. 

Q. 96. Those samples were not introduced in the Patent 
Office directlv, were thev? A. Xo. 

Q. 97. When did you find them? A. I found them re¬ 
cently, in the past few weeks. 
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Q. 98. Since the trial in the Patent Office? A. Yes. 

Q. 99. And where did you find them ? How did you hap¬ 
pen not to find them before? A. Well, following this (le- 
velopment, which was in 1933 and 1934, we had several 
other developments which I was working on with M r - 
Burke. One was a method of sizing our worsted varn- 
Mr. Kimball (interposing): Doing what? 

A. (continued) Sizing our worsted yarn. Ordinarily, |to 
size varn vou run it in a flat sheet through sizing material 
and up over steam heated drums until it is dry. 

We have a system, which we still use for dyeing yarnjs; 
and we have a big spool, with a hollow perforated barrel, 
and pump the dye through it; and then we dry the 
77 spool, after dyeing, by blowing hot air through jit. 

I suggested to Mr. Burke that we could use the sarjie 
machinery, the same method to size directly on the spoofs. 

Bv Mr. Cushman: 


Q. 100. The same as what? A. The same as we dye ft. 
We have the very thin size and pump it through the spojol 
and extract the surplus and dry it on the spools; and then 
run it off the metal spools in a dry condition. The assem¬ 
bly of wool in that way is not the ordinary practice in han¬ 
dling woolen yarns. It is the practice in handling cotton 
yarns. 

I have an engineering file on that development of sizing 

yarn on spools which called for an allied formula, whiOli 

we had used in the rubber yarn case: and this particular 

sample was filed in that file with other samples of sizcjd 

yarns. 

* 

By the Court: 

Q. 101. Filed in what? A. Filed in this other engineer¬ 
ing file, which I have for developing this experiment of 
worsted yarns we sized. 


I 
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Bv Mr. Cushman: 

i 

Q. 102. That was a later sizing: project, which related to 

textile varns? A. It is related to the worsted varus we 
• • 

make and weave at our own mills. 

Q. 103. So far as the sizing was concerned, it was a later 
project? A. Yes; it came along several years later. 
78 Q. 104. And that is where you found these sam¬ 
ples, which you say Mr. Burke brought you on 
Mav 25? 

Mr. Garnett: Does he say when he found them? If your 
Honor please, it is quite important to know why this is 
suppressed, so that the Patent Office did not have them. 
Mr. Cushman: I think he did say when. 

Bv Mr. Cushman: 

♦ 

Q. 105. But will you state when you found them? A. I 
found them within the last two weeks. 

By Mr. Garnett: 

Q. 100. Within the last two weeks? A. Yes. 

Q. 107. Do you recognize them as the yarns which you 
had shown to Mr. Burke? A. Yes. I took the precautions 
to sign them with the date and had Mr. Burke to sign them 
also. 

By Mr. Cushman: 

Q. 108. Let us take them up one by one. There are two 
sheets of paper here. A. Yes. 

Q. 109. One is marked on the back Xo. 1 and the other 
is marked Xo. 2. Correct ? A. Yes. 

Q. 110. Xow, on sheet Xo. 1 there is clipped a piece of 
yarn. Will you tell us what that is? 

Mr. Garnett: I would be glad if counsel would permit 
us to see that exhibit before he inquires of the witness. I 
am no expert myself but I would like to see that yarn. 

(Mr. Cushman handed the yarn to Mr. Garnett.) 


79 


By Mr. Garnett: 

Q. 111. I notice on this exhibit “The First Na¬ 
tional Bank of Boston, Boston, Massachusetts, Shfe 
Deposit Department.” Does that have any significance las 
to when vou found them or what? A. Xo. I think that was 

* . j 

the envelope Mr. Burke brought them up in. 

By Mr. Cushman: 

Q. 112. Is that the envelope they were in when you found 
them ? A. Yes. 

By Mr. Garnett: 

Q. 113. One of them has no date on it and no signature, 
but you recognize that as the same tiny thread that yjm 
saw at that time and that Mr. Burke brought you at thjat 
time? A. Yes: they were brought together. 

By Mr. Cushman: 

Q. 114. Take sheet Xo. 1, which has a piece of yarn 

clipped to it. What is that yarn? A. Well, there are tyo 

strands of this treated Lastex varn. 

* . „ l 

Q. 115. And what is the sample pinned to sheet Xo. 2? 
A. It is one strand of treated yarn. And then there is| a 
short piece pinned here, of the yarn after the size has be£n 
removed. 

Q. 116. Now, under the pin or around the pin are sonjie 
pencil notations. Will you read them and interpret tliei^i? 
A. The first notation is “10" treated”, which means j a 
stretch of yarn which is approximately 10 inches long jis 
the stretched-out sized yarn. Underneath that jis 
80 the word “washed” and “SO F”, which would incli- 
cate that a sample had been washed in water at $0 
degrees Fahrenheit. And there is a notation here “mifd 
soap (no suds)”. So evidently it was washed at a loNv 
temperature, 80 degrees Fahrenheit, with a mild soap in 
the water. And then, underneath that is “5"”, with ja 
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circle around It, which indicates that this 10 inch treated 
sample shrunk down to live inches after it was washed. 

This sample attached to that notation with a pin has no 
coating on it and appears to be a washed sample. 

Q. 117. On the right hand fold of that sheet are some 
more notations. What are they? A. There is a notation 
in my handwriting “3/25/34”, with my signature, E. J. 
Abbott, and underneath that the signature of H. B. Burke. 

Q. 11S. Did you write your own signature there? A. Yes, 
sir. 

Mr. Garnett: For the purpose of the record, I want to 
object to this testimony— 

The Court (interposing) The exhibits have not been of¬ 
fered yet. 

Mr. Garnett: The testimony itself—if my theory is cor¬ 
rect—I want to save a point on the record, that these ex¬ 
hibits were in the possession of the plaintiff at the time 
of the hearing in the Patent Office and by a proper search 
they could have been found and by a proper search would 
have been found: and it does not come within that class of 
cases, in these de novo cases, where failure to find an ex¬ 
hibit can be excused. It comes nearer to that class of cases 
where there is suppression of testimony. 

SI The Court: I overrule the objection. 

By Mr. Cushman: 

Q. 111). You sav vou wrote that signature on that dav? 
A. Yes. 

Q. 120. And did you see Mr. Burke sign? A. Yes. He 
brought the samples up to my house and we had lunch. 
And the yarn for the first time seemed to be just what we 
wanted and I thought it was something we ought to make 
a note of and record. 

Mr. Cushman: I will offer in evidence now these two 
sheets, with the attached samples, and the envelope in which 
thev are enclosed. 

Mr. Garnett: I renew my objection. 

The Court: I will overrule the objection. 
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Mr. Cushman: I suggest that these be marked Plaintiffs’ 
Exhibits 38-A, 3S-B, and 38-C and then we can refer jto 
them piecemeal. T ask that 38-A be placed on sheet #l.j 

Mr. Garnett: Two sheets in A? 

Mr. Cushman: The two sheets and the envelope. 

38-A will be sheet =1, with the attached sample. 

38-P> will be sheet z±2, with the attached sample. 

38-C will be the envelope in which these specimens wejre 
found. 

(The exhibits so produced and identified were received 
in evidence and marked as Plaintiffs’ Exhibits 38-A, 38-}3, 
and 38-C.) 

Bv Mr. Cushman: 

• 

Q. 121. Mr. Abbott, I notice in Exhibit 38-B thefe 
82 is merely folded in a little piece of yarn, not clipped 

to the sheet. Do you know about that ? A. I do n<j)t 
know what reference that has. It seems to be just a littje 
sample of the original Lastex yarn, untreated. 

Mr. Garnett: I move to strike out the exhibit, on tlje 
ground that the witness does not know what it is. 

The Court: I overrule that objection. 

Mr. Cushman: With respect to that yarn, I am willing 
to throw it out or leave it in there. i 

By Mr. Cushman: 

Q. 122. Was that the way it was found? A. I found jt 
that way and left it that way. 

The Court: I do not think it amounts to anything one 
way or the other. 

By Mr. Cushman: 

Q. 123. Well now, in consequence of this last report to 
which you have referred, and these samples that Mr. Burkj? 
brought around on May 25, what else did you do towar<jl 
promoting this invention? What was the next thing voiji 
did? A. I told Mr. Burke that we had a formula no\jr 
which looked right and I would like to have him make nip 
a full and complete report of all the work he had done. 
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Q. 124. Did he give you a report ? A. Yes. 

Q. 125. Have you still the report that Mr. Burke gave 

vou ? 

* 

The Witness: I do not understand the question. 

Q. 126. Is this (exhibiting papers writing) the report 
that Mr. Burke gave you, at your request? A. Yes. 
$3 Mr. Cushman: Now, there is a photostat of that, 
Mr. Kimball, in the Patent Office exhibits, as 0. 

A. (continued) 1 do not know—l think Mr. Burke gave 
me tins written report and gave me a typewritten copy of 
it: and 1 think lie showed the written report and said he 
was going to have it put in typewriting, so that the one I 
have is a typewritten one. 

Q. 127. So you think that he did not leave with you this 
report in handwriting, but he did give you the typewritten 
report ? A. I am not sure: but I think he showed me this 
handwritten report and said he would hand me or bring 
me a typewritten report. 

Q. 128. The report which you received, then, was the 
typewritten report? A. Yes. 

Mr. Cushman: Both reports were filed in photostatic 
form, if your Honor please, in the Patent Office case. 

Now, I will offer the originals which are stapled together, 
as Plaintiffs' Exhibit 9-X. They have been identified as 
Exhibit 9 in the deposition of Mrs. Burke, which was taken 
earlier this month. 

Will there be any confusion if they are both numbered 9? 
Let us mark those 9-X. 

The Court: Very well. 

(The documents so produced and identified were received 
in evidence and were marked as Plaintiffs’ Exhibit 9-X.) 

Bv Mr. Cushman: 

84 Q. 129. And did you write your patent attorneys 
about it after Mr. Burke’s call of May 25th? A. Yes. 

Q. 130. Is this (exhibiting a paper writing) the letter 
vou wrote them? A. Yes. 



Mr. Cushman: Again, this is a document which is in the 
Patent Office file in photostatic form, as Exhibit 12; and I 
will offer this original letter to Roberts, Cushman & Wood- 
berry, dated May 29, 1934, as Plaintiffs’ Exhibit 12-X. 

(The document so produced and identified was received 
in evidence and marked as Plaintiffs’ Exhibit 12-X.) 

Q. 131. Is this the original letter that you wrote on May 
29,1934? A. Yes. 

Mr. Kimball: You may use the photostats from now <jm, 
as far as we are concerned. 

Mr. Cushman: Well, his Honor preferred the originals, 
as far as we had them, and I will try to produce them. 

By Mr. Cushman: 

l 

Q. 132. Now, during that period, Mr. Abbott, when tjhe 
invention was being developed and while your patent at¬ 
torneys were writing up the application, did you do any¬ 
thing about actuallv weaving anv of this sized yarn iiito 
cloth? A. No. 

Q. 133. And will you please explain why you did not? jA. 
Well, to get some yarn to really weave, we would have li^id 
to do some good sized lots and develop the whole equipment 
and machinerv to size and drv the varn. 

* * # j 

85 You see, the objection to the commercial use |of 

elastic yarns in these fabrics up to that time was 
that thev did not get even tension on the varn. An essin- 

* ^ * . J 

tial feature of this development was to get a machine which 

would stretch the yarn a very definite amount, apply the 

size, and drv it while it was in that stretched condition. 

Machinerv of that kind would have taken months or Years 
• * | 
to develop and get running successfully. There was po 

great problem to develop such machinery; but it was a n£w 

field and machines would have had to be made, and ji'gs 

and tools made, and we would have used a lot of yarn to 

try them. And the final results would have been to develop 

by quite a large number of tests. T could judge quite wjell 

by observing these samples and doing laboratory wo^k. 
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that if we took, say, a 10 inch sample and stretched it to 
20 inches and put size on it and dried it, and if it stayed 
20 inches and if in its relaxed condition it stayed there, 
and if it had not kinked any during: the period of a week 
or two, and if the yarn stood ordinary handling 1 , which you 
could test by wrapping around a pencil or some small rod, 
you could get a very good check-up in the laboratory as to 
whether you had what you wanted: whereas, a weaving 
test would have meant still further development of the ma¬ 
chinery and the running of quite large tests. We were not 
interested in putting this in the fabric, a few picks of it, 
and seeing what happened, because we knew what hap¬ 
pened. These were in production. We would have had to 
weave up large quantities and see that these would remain, 
under uniform tension. 

Q. 134. If vou bad coated or treated the varn bv 
86 hand, would it have been possible to make coated 
varn in sufficient lengths so that vou could get anv 
better or more satisfactory tests in weaving? A. It would 
have been a tremendous, tedious job even to coat it by hand. 
There is an average of several thousand yards on each of 
these bobbins and to do it in laboratory work by band would 
have taken a tremendous lot of work and time. 

Q. 135. If vou had done that, what would vou sav as to 
the possibility of getting that done uniformly by hand? A. 
Tt would have been almost impossible to do it. You could* 
not have judged of results that way at all. 

Q. 136. Did you have any of the equipment by which you 
could have coated the yarn mechanically? A. Xo. We do 
not size yarn at the mill at all, so we had no method of 
running it through any kind of sizing or slashers, as they 
call the machines. Cotton mills have those, but we do not 
use them on worsted manufacture. 

The Court: May T ask how much longer you will take? 

{After discussion in response to the Court’s question, at 
3 o’clock p. m. the hearing was adjourned until tomorrow, 
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Thursday, December 12, 1940, at 10 o’clock a. m., whenjit 
was resumed as follows:) 

j 

The Court: All right, gentlemen, you may proceed. 

Thereupon Edward J. Abbott, the witness under exam¬ 
ination at the time of adjournment, resumed the stand and 
was further examined and testified as follows: 

i 

i 

87 Direct Examination (Resumed) 

By Mr. Cushman: 

Q. 137. Mr. Abbott, up to the time you got that lot pf 
Lastex from Mr. Adamson, late in March, 1934, and turned 
it over to Mr. Burke, I wish you would summarize what, in 
your judgment, Mr. Burke had accomplished in the way of 
finding a satisfactory coating for your purposes. A. Well, 
he had started on his bare rubber bands and demonstrated 
that by some kind of coating tliev could be held outstretched. 

Then he had obtained some Lastex yarn in October afid 
he had demonstrated that by some kinds of coatings jie 
could hold them in an outstretched condition. The coatings 
were not satisfactory, in that they were either hard to dis¬ 
solve from the fabric or the yarn, or, on the other side pf 
it, they would be brittle and would shell off. His woi*k 
right along through the winter was in applying, oh, I should 
say three general types of formulas, general formulas that 
are shown in the specification of my patent applicatioii; 
but the primary one that he did practically all of his work 
on, and certainlv the one which he talked to me the most 

about and of which he showed me the results, was the ohe 

| 

that was based on dextrine; that is the one that is the first 
one mentioned in the patent application: and his work wps 
in modifying dextrine by the addition of other materials 
and compounding it in different ways to get a yarn 
would not onlv hold this rubber varn outstretched, so 

* • 7 | 

it could be woven, but also so that it could be washed oyt 
easilv afterwards. 

Q. 138. And when you got that lot of Lastex yaij-n 

88 from Adamson and turned it over to Mr. Burke, what 
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did you tell him to do and what was the result ? A. That 
was the yarn from Adamson? 

Q. 130. Yes. the yarn that was delivered to you late in 
March. 1034. A. Well, we continued the same experiments 
on that yarn. My recollection is that all the experiments 
he showed me or told me about on that yarn were with the 
dextrine type of formula: that was the one that gave prom¬ 
ise of success; and he carried his work right along on that 
and finally was able to develop a formula that compounded 
in the right way and to make up some samples which he 
brought up to me late in May. 

Q. 140. And are the samples which resulted from that 
work the ones that are marked Plaintiffs’ Exhibits 38-A 
and 3S-B, in these papers, one of which is dated May 25, 
1034? Are those the samples to which you referred? A. 
Yes: those wore the ones. They were yarns that from 
ovorv evidence could be handled and woven successfullv; 
and it was also a very simple matter to scour the coating 
off. 

Mr. Cushman: You may cross examine. 

Cross Examination 

******•#•• 

104 XQ. 243. I think you said that Mr. Burke was on 
the road traveling a great deal. A. Yes. He lives 

in Melrose, which is just outside of Boston. lie would gen¬ 
erally come up to see me at Wilton at least one day a week: 
and he would come up there very often to work on technical 
problems in our own dye house or machinery. He probably 
traveled five or six hundred miles a week in Xew England, 
by car, and spent two or three nights a week away from 
home, on an average. 

105 XQ. 244. How long did that continue? A. He con¬ 
tinued on that as a steady program: although the 

salesman has to adapt himself to the buyer. When the 
buyer wants to buy, the salesman stays there; otherwise 
the salesman has not much to do. 

XQ. 245. Was Mr. Burke busy? A. Yes, quite busy. 



XQ. 246. Did he produce satisfactory sales for vou? A. 
Yes. 

XQ. 247. Very satisfactory? A. Well, he was not jso 
much a salesman as he was a sales engineer. lie would fjiir- 
ure out the technical problems involved in the sales. }ly 
brother did the actual selling. 

XQ. 248. You said he was on the road three or four d;jys 
every week? A. I should say so. 

XQ. 240. And you said he always came lo see you on Fjri- 
day? A. Not always; but it was his common practice!to 
do so. 

XQ. 250. Was that the common practice in 1932? (a 
pause) You do not remember that? A. I do not remember 
quite that far back. Mr. Burke came to us about that time. 
XQ. 251. Is he still employed by you? A. Xo. 

XQ. 252. When did he cease his employment? A. I think 
about ’36 or ’37. 

XQ. 253. He was employed by you during the period in 
which the interference testimony in the Patent Offjiee 
106 was taken? A. I don’t know when that was taken ; I 
don’t remember it. 

XQ. 254. May 8, 1937, the record is dated. Was he tljen 

employed by you? A. I do not think so. I think he left jus 

in the earlv—about the first of the vear 1937. I know Ihe 
• • 

was employed in '36; and I think it was at the end of tljiat 
vear he left. 


110 XQ. 288. May I have Exhibit 13, which is the litjtle 
envelope with Lastex? This is a sample of yarn 

which I won’t take out of the envelope, but 1 think vjou 
have seen. You saw that piece of yarn at some time. Wlien 
did you see it first? A. I can not identify this positively! 

XQ. 289. You are referring to Exhibit 13? A. Ybs. 

111 XQ. 290. You can not identify it positively ? Weill? 
A. It is a little piece of yarn in an envelope, marked 

“Sample enclosed.” 

XQ. 291. The case? A. W-1492, with this rubber yajrn, 
and it looks like a sample of Lastex yarn. 






XQ. 292. Do you know it* it lias been coated? A. I would 
have to examine it more in detail. (The witness examined 
the yarn.) It has been coated. It resembles a sample of 
yarn of the very latest type we made. 

XQ. 293. "What do you mean by “very latest type we 
made”? A. Well, one of the final successful samples. 

XQ. 294. Bv the first successful coated varn vou mean 
yarn made when? A. Oh. during; May, 1934. 

XQ. 295. During; May, 1934? A. Yes. 


115 XQ. 3*21 (interposing) Just one moment. You 
said, I think, that in October, 1933, the yarn you 

coated was too brittle and too hard to wash out, to be suc¬ 
cessful. When did you discover that ? A. Upon examina¬ 
tion of the samples Mr. Burke would bring* up to me. 

XQ. 322. The question was when. A. It would be some 
time after he brought me the samples, which was along 
during the winter and spring of 1933-34. 

XQ. 323. Can't vou make it anv more definite than that— 
the date of the discovery of the inadequacy of the first re¬ 
duction to practice that you put into your preliminary state¬ 
ment as your reduction to practice? A. Xone cf the samples 
which he brought to me wholly met the conditions. 

XQ. 324. Wholly what? A. Wholly met the condi- 

116 tions that I thought were necessary for successful 
going ahead with the product. 

XQ. 325. When did you find that out? A. As he sub¬ 
mitted the samples to me. 

XQ. 326. The question is when. A. He submitted quite a 
few samples to me, from September along into the spring, 
and I must have seen dozens of samples that he made and 
would bring up and they would not be successful and he 
would try again. 

XQ. 327. You can not answer that question, then, as to 
when vou discovered that the original size vou used on elas- 
tic* yarn, which I think you said was so used in 1933, be¬ 
came evidently inadequate and unsuitable? A. I do not 
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know wliat vou mean bv “the original size.” Would you 
specify that more definitely ? 

Mr. Kimball: Would you read the question, please ? 

(The reporter read the question.) 

Mr. Kimball: Is that clear? 

A. (continued) I do not know what you still mean 'by 
‘‘the original size.” 

By Mr. Kimball: j 

XQ. 328. By “the original size” I mean the size that yjou 
said was used by Mr. Burke on the Lastex yarn he sub¬ 
mitted to you in, I think you said, October, 1933. A. W(j*ll, 

I concluded almost immediately that that varn could ibe 

• . > 

successfully woven, but it could not be used in actual ser¬ 
vice, on account of its—that particular one, the difficulty |in 
washing it off. 

XQ. 329. Do you know how that particular one was siztj*d, 
with what material it was sized? A. Xo; I do hot 
117 recollect that now. 

XQ. 330. Do you know when it was that you deter¬ 
mined that it was not suitable? A. Right after Mr. Burke 
submitted it to me, early in October—that particular 
sample. 

XQ. 331. How many samples did he submit to you thjat 
were unsuitable? A. I should say there were dozens jof 
them. 

XQ. 332. They were all unsuitable? A. They were unsuit¬ 
able in some respects. They showed a great deal of proijn- 
iso of development and continuing development, but tliej’e 
was always some characteristic that I did not think we laid 
reached the point where we were ready to go ahead. 

Henry Barker Burke 


118 


Direct Examination 
Bv Mr. Cushman: 

l 

Q. 1. Mr. Burke, will you state your full name ? ^ 
Henrv Barker Burke. 


i 

i 




54 


Q. 2. Where do you live? A. I live in Melrose, Massa¬ 
chusetts. 

Q. 3. What is your occupation? A. It is industrial en¬ 
gineer and chemist. 

Q. 4. Are you the Henry B. Burke who has assisted Mr. 
Abbott in the experiments on this coated elastic yarn? A. 
I am, yes. 

Q. 5. Will you give your educational background? A. 
Well, I was graduated from the Concord High School and 
took special courses at Lowell Textile Institute in chem¬ 
istry and dyes: and I supplemented that education by prac¬ 
tical held work at the Assabet Mills, in Maynard, Massa¬ 
chusetts. 

Q. (>. Let me interrupt. I would like to have you run over 
some of the supplemental practical experience you have had, 
indicating where and the subject matter that you have had 
to deal with, particularly experience that you may have 
had in handling sizings. A. The practical experience in this 
field that would include sizings was gained at the Dennison 
Manufacturing Company, a company that makes paper ar¬ 
ticles, and we used various sizing components to make 
waterproof paper and to print colored designs on paper 
and so forth. 

And I had further practical experience in the Amoskeag 
Manufacturing! Company in connection with the finishing 
of fabrics, callicoes, and also as mill chemist at the Amos¬ 
keag Manufacturing Company; I had further experience 
in sizing compounds at the Renfrew Manufacturing 
119 Company, in Adams, Massachusetts, where I was in 
charge of bleaching and finishing all kinds and types 
of cotton material. 

Q. 7. Were you once at the Bigelow Hartford Carpet 
Company? A. I was at the Bigelow Hartford Carpet Com¬ 
pany, making an industrial survey; and I had there certain 
experience with what would be termed sizing material, in 
that they utilized sizes of various kinds as backing for the 
carpets, as well as for slashing the yarn for weaving. 



Q. 8. And have you also worked in the general textile field 
to some extent? A. I have worked in the general textile 
field in other capacities. 

Q. 9. Well now, coming to the work you have done for 
Mr. Abbott, when did you go to work for Mr. Abbott? A- 
I went to work for Mr. Abbott some time in 1932. 

Q. 10. And how long did you stay there? A. I stayed 
there for about four or four and one-lialf years. 

Q. 11. And what in general were your duties while y<|u 
were employed by Mr. Abbott? A. My duties there were, in 
general, to develop the sales, to promote the sales of cer¬ 
tain articles which he manufactured, and also to act as ja 
consultant on certain mill problems. 

Q. 12. When did Mr. Abbott first speak to you about l^s 
invention in coated elastic yarns '! A. He spoke to me firjst 
some time in the summer of 1933, before he we^it 
120 away on his vacation—on which he used to go eatjli 
summer. 

Q. 13. And about when did he go away? A. Why, if I 
remember, he generallv went awav somewhere in Julv. | 

Q. 14. What did he tell you about his invention at that 
time? A. Why, he informed me that he had been studying 
a development in the field of rubber covered yarn and it 
looked very promising, that it could be employed in tlje 
weaving and knitting industries to create certain effects in 
the fabric, like gatherings and certain effects of that na¬ 
ture: and that, because of the obvious difficulties that woujd 
be encountered in weaving it and holding it outstretched], 
so that it would have that gathering effect, by some mechan¬ 
ical means, that it was his proposition that it be covered 
with a coating which would hold that yarn in an extended 
position during the weaving operation and which could be 
subsequently washed off in the mill processes. 

Q. 15. What did he tell you should be the requirements 
for such a material? A. Well, in general, he told me thit 
the requirements must be rigidity enough to hold this yaijn 
in the extended position and that it must be highly flexibly, 
so that it would not chafe or break up, and that it must tje 
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easily dissolved in common mill processes, that is like either 
plain warm water or mild soap and water. 

Q. 16. Did he say anything about what ingredients you 
should seek with respect to their effect on the rubber? 

121 A. Well, lie stated that his thought in the matter 
was that the work should be carried forward on the 

lines of some starchy products and particularly to avoid 
any products that might have a detrimental effect on the 
rubber itself. 

Q. 17. And what about the temperatures at which this 
coating should be fluid? A. Well, he stated that, in his 
opinion, the product that should be sought would have to 
be something that could be applied as a fluid at a moderate 
temperature; and by moderate temperature I mean some¬ 
thing between 140 and not above 160. 

Q. IS. And did lie say anything about the permanency of 
the compound? A. Well, he did say that in devising such a 
product, that you would have to give due consideration to 
meeting the mill conditions, which, even if it were to be 
processed in the given mill, that is not sold, would take 
from about 10 days, from that up to 3 weeks; that the prod¬ 
uct would have to withstand any detrimental action, that is 
any decomposition of its own structural strength, and with¬ 
stand tlie stress of the varn, that is the rubber varn. 

Q. 19. Well now, what did you do? What was the next 
thing you did after getting these explanations from Mr. 
Abbott? A. Well, the first thing, the very first thing that 
I did was to read and inquire into what factors, what other 
sizing formulas and so forth might be of benefit to me in 
carrying forward such experiments. 

Q. 20. Well, did you actually do any such experi- 

122 ments during the summer or when did you begin? 
A. Well, to confirm some of the line of thought and 

to make a start, I did experiments on plain elastic bands 
that I cut, those like you would buy in a ten cent store. 

Q. 21. When did you do that? A. And I did that, as I 
recall, some time—well, I think I did it some time before— 
between September and the 1st of October. 
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Q. 22. That would be some time after Mr. Abbott had got¬ 
ten back? A. It was probably some time after Mr. Abbott 
bad gotten back; yes. 

Q. 23. Well, was that about the beginning of your serioiis 
experimentation? A. That was really the beginning of mjy 
serious experimentation on that work, yes. 

Q. 24. Did you make a memorandum on something of tlu.t 
elastic band experiment? A. Yes, I made several memo¬ 
randa. 

Q. 25.1 show* you these two sheets, that have been marked 
Plaintiffs’ Exhibit 1-A in the deposition of Mrs. Burke. Dio 
vou recognize those? A. Yes. Tliev are notes which |l 
made on this paper, which I had in a looseleaf notebook. 

Q. 26. Xow let me see. This first sheet, which is headejd 
October 5, 1933, is that in your handwriting? A. Yes: ajl 
of this is in my handwriting. 

Q. 27. Well now*, will you just read this page headed 
October 5. A. Read this whole page ? 

123 Q. 28. Yes. A. “Saw Fred Meade U. S. Rubbe^ 
Company making rubber thread for stocking top and 
so forth. He states it will probably extend to weaving. Ho\|’ 
will it be controlled in the warp? Must be a flexible sizi 1 
to hold or hold under predetermined tension. Believe if 
could be sized. 

“Tried size on rubber thread: it holds. Get Fred to give 
me some rubber yarn. T T . S. Rubber, Providence.” 

Q. 29. Xow, on the reverse side. A. On the reverse sid^ 
of this same sheet it continues with these notes: 

“Rubber thread uncovered—sets o. k. with special size.’’ 

Q. 30. And then appear some signatures? A. And then 
appear my own signature and the signature of Bertha Shapj- 
ley Burke, dated October 7,1933. 

Q. 31. Is that your handwriting? A. That is my handj- 
writing. 

Q. 32. And that is your signature? A. That is my signa¬ 
ture. 

Q. 33. And is Bertha Shapley Burke your wife? A. Thai 
is mv wife. 
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Q. 34. And is that her signature? A. That is her signa¬ 
ture. 

Q. 35. Who was Fred Meade? A. Fred Meade was a 
friend, who had a camp adjacent to me in the township of 
Littleton, Massachusetts, and was at that time in the 

124 employ of the Y. S. Rubber Company as a chemist; 
and from his conversations with me it was disclosed 

that they were in the process of developing this rubber 
thread, coated with the textile fibre. 

Q. 36. That is wrapped with a textile fibre? A. Wrapped 
with a textile fibre, yes. 

Q. 37. Now, before we leave this sheet that you have just 
read, following the memorandum you read there is another 
memorandum. What is that? A. The date is April, 1934. 
T had written:'“E. J. A. handed bobbin rubber yarn cotton 
coated—will size.” 

Q. 38. Who is “E. J. A.”? A. “E. J. A.” is Ed Abbott. 

Q. 39. Was that memorandum put on at the time it was 
dated or when was it put on? A. This memorandum was put 
on following his handing to me this bobbin, simply as a 
memorandum to myself about the time that I got it, so that 
when I wrote up anything on the subject I would know. 

Q. 40. Well now, there is another memorandum, following 
that on the same sheet. What is that? A. It says “See 
report to E. J. A., June, 1934.” 

Q. 41. When was that put on? A. That was put on prob¬ 
ably about that same time, meaning to me that to see the 
detail of what happened, and that that would be disclosed 
in the same report. 

Q. 42. Then those three memoranda were not put down 
there at the same time but jotted down from time to 

125 time? A. Jotted down from time to time. 

Q. 43. Then this other exhibit, 1-A-X, will you tell 
us what that is, please, sir? In the first place, is there any 
date on it? A. Xo: it is undated. This is a similar sheet, 
which followed, on this same subject, that is on the sizing 
as related to this rubber yarn: and on that I have indicated 
the components of a possible formula and I have also indi- 
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cated the components of a further formula, that might j be 
possible, and I have indicated a third possible formula. 
The first one includes borax, dextrine, glucose, and wat|er. 
And during the course of trials I had evidently determined 
something of the proportions of those and I have indicated 
them also. 

And then I have further, in other small type, put do\vn 
“casein”, and have written after that “do not boil this, j as 
it dries fast.” And that was an undetermined quantity 
there. I)o you wish to inquire more about that particular? 

Q. 44. Xo. Here is one that is “calcium tannate”. jls 
that a different type formula ? A. This second formula in¬ 
dicated here was calcium tannate, mixed in about the pro¬ 
portion of one to ten, by weight, with dry casein, and mixjed 
into a paste with water. And 1 have given after it file 
solubilities, that 1 found it to be soluble in, and it is soluble 
in water, petroleum, and oils, and soluble in carbon bisul¬ 
phite. And then follows another formula that 1 worked jon 
and that had thymol. Tt centered around thyniol 
126 being compounded with iodoform to make a pasfe, 
which hardened at low temperatures. It is fluid 
around 161 and it sets about 140. 

Q. 45. Do you know when you made those notes of pos¬ 
sible ingredients? The paper is undated. A. Tin* paper 
is undated, but I made those notes probably, directly afljer 
having secured the covered yarn that I got from Frjed 
Meade. 

Q. 46. But you have not any way of fixing the date? |A. 
I have no wav of fixing the date. 

Q. 47. And have vou anv wav of knowing when vou added 
these quantities or proportions that appear against soijne 
of the material? A. Well, I added those proportions, with¬ 
out any question, after considerable experimentation and 
after having come to more or less definite conclusions that 
those would be somewhat appropriate proportions. 

Q. 48. Now, on the reverse of this sheet is another menjo- 
randum. Do not go into too much detail but just tell jus 
what it is. A. I have marked here the prices of various 
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grades of talc, common talc, French talc, Italian talc, also 
metasilicate of soda. Those were products which 1 experi¬ 
mented with and which I mentioned and incorporated in 
connection with these formulas as fillers. 

Mr. Cushman: Well now, these two sheets, your Honor, 
were marked by the Notary in the deposition of Mrs. Burke 
and they were marked Exhibit 1-A: and there have already 
been introduced, as Exhibit 1-A, photostatic copies of these 
four sides. 

127 So I should like to offer the originals and suggest 
that they be marked as Plaintiffs’ Exhibit 1-A-X, to 

distinguish them from the other Exhibit 1-A: and that we 
note on the record that they are the same exhibits which 
were marked 1-A in the deposition of Mrs. Burke. 

The Court: Very well. 

(The original documents so produced and identified were 
received in evidence and marked as Plaintiffs’ Exhibit 
1-A-X.) 

By Mr. Cushman: 

Q. 49. What did you do about seeing Fred Meade about 
getting some Lastex? A. Well, in the course of mv work I 
came to Providence frequently; and early in October I saw 
Mr. Meade at the U. S. Rubber Company and, just as a 
friendly visit, and tried to secure a quantity of this yarn, 
but he was loath to give me any of that, because, as he said, 
it was under experimental conditions; but he did give me 
what would be called a test skein, that was of no more use 
to them: and that was the basis I used for experimental 
work through that period. 

Q. 50. Now go forward a little bit in point of time. I 
show you three formulas that are on page 5A of Mr. Ab¬ 
bott’s patent application. Are you acquainted with those? 
A. Yes; I am acquainted with those. 

Q. 51. Did you devise those? A. Yes. 

Q. 52. Well now, will you please explain and, if you re¬ 
gard them as different types, comment on just how you 
would explain the nature of those three formulas. 

128 A. The formula here that is marked number (1) is 
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what I would term the dextrine type of formula. In 
other words, it was my purpose to use a large proportion 
of dextrine and modify its qualities by inserting sdiall 
amounts of other bodies to influence its nature. 

The formula numbered (2), that is set forth here, is wjliat 
I would term a casein type formula, which is influenced! by 
the* introduction of calcium tannate to harden it. 

And the third type is a type of a—more of a ehemjcal 
unity in itself, of thymol in composition with iodoform.! to 
make a separate product. 

Q. 53. Well, in pursuing your experiments, on which one 
of these types was your work principally done? A. ^he 
number 1 type was the one that the work was principally 
done on. 

Q. 54. That is the dextrine type? A. That is the dex¬ 
trine type of formula. 

Q. 55. Well now, I wish you would outline generally 
your course of experiments from the time you got tjhis 
specimen of yarn from Mr. Fred Meade, as long as \iou 
worked on that yarn. A. Well, my first experimental wqrk 
was done with a view of checking the value of various com¬ 
ponents and merely forming an opinion as to the best Ar¬ 
rangement of those components into a formula; and, whjile 
they are set forth there as numbers 1, 2, and 3, I elimi¬ 
nated very quickly those formulas—not eliminated them 
exactly but I considered that they had less possibilities for 
what we wanted in the iodoform type of formula and the 
calcium tannate type of formula, because those pr<j>d- 
129 uets had to be manufactured, that is there was no 
commercial source of them. So then I 
all my efforts on the dextrine type of formula, 
of combining that with various products to toughen it and 
to make it flexible and give it those properties which ^jlr. 
Abbott sought. 

Q. 56. Will you tell us some of the other ingredients 
which vou used, which vou call modifiers of dextrine? Aj I 
made use of small quantities of dextrine; I made use |of 
small quantities of glue, small quantities of glycerine, small 
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quantities of alum; and I used some talc at times. And 
there appears in the formula borax, which was put in there 
merely to dissolve casein. And I also included in some of 
the trials glucose. And I tried also a refined type of glue; 
that is what is called gelatin. 

Q. 57. And then outline what vou did bv wav of trying 
this or that or varying proportions and so on, beginning 
in the fall of 1053 and going on as long as you were work¬ 
ing on Mr. Meade's yarn. A. In my work on Mr. Meade’s 
yarns it seemed most practical to work on this dextrine 
type of formula: and T sought to toughen it by including 
small quantities of casein and small quantities of glue. 
But they had given me rather poor results and, to over- 
eonte or to improve, I should say, the flexibility, I put in a 
small amount of glycerine, to make it a little more hygro¬ 
scopic. 1 found that some of those factors, while they had 
improved it in one way had not improved it in another way; 
and so about the end of that period I had come to a quite 
definite formula, which was essentially the same as what 
was employed in the final result. 

130 Q. 58. How many experiments would you say that 
vou made, sav from the fall, when vou began, to 
March, 1934. A. Oh. I made innumerable experiments: I 
would not want to sav, I could not sav definitely how manv, 
but 30 or 40 at least on definite sizing formulas as well as 
side experimeiits. if you wish to call them that, which did 
not require a great amount of time. 

Q. 59. And, to make it brief, were you working on dif¬ 
ferent combinations and different proportions of all these 
materials that you have mentioned? A. Yes; that was the 
object of these trials, was to formulate them in varying pro¬ 
portions. that would give this result, because a small amount 
of one thing or another has a very definite action and cre¬ 
ates quite a varying effect. 

Q. 60. What would you have to do to make one of these 
experiments? About how long would it take to see one 
through? A. Well, to make a complete formula experi- 
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ment would—the product itself would have to be mixed up 
the night before and digested, which means put on a watjer 
bath or under mild heat and kept that way through a period 
of eight or ten hours, and the following day it would be iin 
full solution and clarified, with no lumps in it, and it wouild 
be possible to apply that then to the extended rubber 
thread: and that drying time on that thread was veirv 
sharp. I got it down in some cases as low as ten minutes. 

And then, after it had dried, why, naturally, there eaiiie 
further tests on the thread itself, to find out whether j^r 
not I had arrived at any improvement on whatj I 
130 had done before. Sometimes those threads were left, 
to find out what had happened to them over a period 
of somewhere from ten days to three weeks, which meant 
mill conditions in general. 

Q. 61. Where was this experimental work done? A.jl 
did this experimental work in a laboratory in my own hon^e. 

Q. 62. And about how much time did vou work on it? S<iv 
. |* 
about how much time a week. A. Well, at the time T wjjis 

traveling for Mr. Abbott but I was at home at least thr<j?e 
or four nights a week and during those periods of time aijd 
also on Sunday mornings T would have the opportunity 
to go down and start some of these things and to investi¬ 
gate some of those that had gone before; and so I was gen¬ 
erally able to put in part of three or four days of the week, 
that is in the evenings and on Sundavs. 

Q. 63. Did that continue all during that winter? A. That 
continued throughout the season, that winter. 

Q. 64. How often did you report to Mr. Abbott? A. ft 
was my custom to report to Mr. Abbott every Friday that 
I went to work in Xew Hampshire and to discuss with hiifi, 
either to a considerable extent or just briefly, the results Of 
my work during the week previous. 

Q. 65. Now, during the time while you were still using 
the yarn you got from Fred Meade, what would you sajy 
was the best formula that you had arrived at? Can you 
remember it? A. Well, the best formula that I arrived fit 
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up to that time had been this dextrine formula, in the pro¬ 
portion of about 480 parts of dextrine and I had also in- 
eluded in that some 50 to 60 parts of casein and a 
132 corresponding: 50 to 60 parts of borax, to dissolve 
it with a suitable amount of water and an undeter¬ 
mined amount, a small amout of glue and a small amount 
of glycerine, to influence the flexibilities, toughness and so 
forth of that particular combination. 

Q. 66. 'Well, were the results that you got with that 

whollv satisfactory to Mr. Abbott? A. Xo; the results 
• • 

were not entirely satisfactory to him. The rigidity was 
sufficient to hold the yarn out, but its flexibility was not 
sufficiently developed to withstand the Hexing and bending, 
the abrupt Hexing and bending such as you would get in a 
knitting machine. 

Q. 67. Xow. did Mr. Abbott at some time give you some 
new Lastex yarn that he had gotten hold of? A. Yes. 
Some time in the first part of April he gave me some 
Lastex. 


Q. 68. Is that date you have given on this memorandum 
marked Plaintiffs’ Exhibit 1-A-X, on the back of the first 
sheet, which is headed October 5, 1933? A. Yes; that is 
the—that represents the period and that is the entry that I 
made. 

Q. 69. Thatiis your note? A. That is my entry of receiv¬ 
ing that bobbin of Lastex. 

Q. 70. That “April, 1934, E. J. A. handed bobbin rubber 
yarn cotton coated—will size.”? A. Yes; that is it. 

Q. 71. Will you look at Plaintiffs' Exhibit 6-C? Is that 
the kind of Lastex that he handed von at that time? A. 
Yes. It was on quills of that type and I believe that is the 
same thing. 

133 Q. 72. Xow, at the time that Mr. Abbott gave you 
that new Lastex yarn, what instructions did he give 
you ? A. Well, his instructions to me then were that he felt 
that the formula that I had showed to him previously, that 
is the results of it were so close to what he wanted that I 
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should concentrate all my effort on just that one thins: ajnd 
not take any departures whatever, and to modify that by 
various experiments, to overcome that inflexibility ajnd 
sealing of the formula of the experiment that I have jijist 
related. And so he save me this varn and told me to so to it. 

Q. 73. In consequence of that, what did you do? A. W^ll, 
I carried forward these experiments according to the in¬ 
structions and modified this formula and I modified it 
chiefly by taking out the glue, the element of glue and glyc¬ 
erine that I had put in there, because I felt that the glue was 
contributing to its scaling and the glycerine was c*ontrib|ut- 
ing a certain amount of hygroscopic action in softening the 
yarn. And so I experimented with small amounts of glu¬ 
cose as a modifying element, to get that flexibility. 

Q. 74. And how long did those experiments on the new 
yarn continue? A. Until I got what I felt was a satisfac¬ 
tory product myself, which was some time toward the dnd 
of May of that year; in other words, probably six or seven 
weeks further of work. 

Q. 75. How many experiments do you suppose you car¬ 
ried on during that period in April and May, 1934? 

134 A. I could not sav definitelv but I should sav at least 

• • • 

six or seven. 

Q. 76. Were you carrying them along in the same manner, 
in vour own laboratory? A. I carried them along in the 
same manner. 

Q. 77.1 now show you Plaintiffs’ Exhibits 38-A and 38 B. 
Do you recognize those? A. Yes; I recognize this (indicat¬ 
ing). I recognize it because it is in my own writing. 

Q. 78. You are looking at Exhibit 38-B. Is the memoran¬ 
dum that surrounds the piece of yarn pinned on there in 
vour handwriting? A. That is in mv handwriting: ves, sir. 

Q. 79. Now, what about the writing on the other parts! of 
that folder? A. The signature? 

Q. 80. Yes, the date and the signature. A. Well, the hand¬ 
writing above there is not mine: it is evidently Mr. Ab¬ 
bott’s. But this H. B. Burke signed here is my own hand¬ 
writing. 
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Q. SI. When did you sign it ? A. On the date given here. 
Q. 82. Were you with Mr. Abbott? A. I was with Mr. Ab¬ 
bott. 

Q. 83. Did Mr. Abbott sign it ? A. Yes. 

Q. 84. At the same time? A. I presented this as evidence 
of the results of my work and lie initialed it and requested 
me to. 

133 Q. 85. Will you now tell us what the two pieces of 

yarn on this Exhibit 38-B represent? A. The yarn on 

the left of—well, I should say, to put it in order, the yarn 

on the right hand side of tlu* page, which is the longer piece, 

represents the piece of yarn that is treated or coated with 

this size which I had finally felt was suitable or most suit- 

• 

able for this work. The thread on the left hand side of the 

page, which is a shorter piece, is a portion of that same 

thread which has been washed with soap and water; and I 

should judge that when it was originally entered there was 

probably a larger portion; unless that is five inches there, 

why. there must have been a larger portion. 

Q. 86. Well, without a rule is it about five inches long? 

The Court: I can not hear vou. 

* 

Bv Mr. Cushman: 

• 

Q. 87. Without a rule by which to measure it, how long 
would you say that piece of yarn was, the shorter piece? 
A. 1 should say it was about five inches, but— 

The Court (interposing) May I see it? 

The Witness: Yes (handing Exhibit 3S-B to the Court). 

By Mr. Cushman: 

Q. 88. Look at that shorter piece of yarn and see whether 
it is about five inches or— A. (interposing) It appears 
to be about five inches in length. 

Q. 89. Will you look at the other exhibit, Exhibit 38-A, 
which does not have any writing on it, and tell us what those 
samples represent ? A. Those samples there repre- 
136 sent also a threaded yarn that has been coated in that 
same manner and the corresponding piece which has 
been washed. 
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Q. 90. Oh, this loose piece, you say, is a washed piece? A. 
I think it is; yes. 

The Court: We will take a recess until half past 1 o 'clo<jk. 

(Recess, 12:30 p. m. until 1:30 p. m.) 

By Mr. Cushman: 

Q. 91. Mr. Burke, when you took these specimens, Exhibits 
3S-A and 3S-B, to Mr. Abbott, on May 25, 1934, what did :ie 
sav about them? A. Well, he said thcv were satisfactory to 
him. 

Q. 92. And did he give you any further instructions as to 
what to do? A. Well, he considered the problem closed 
and told me to write up a report on it, covering exactly what 
I had done. 

Q. 93. And is that Plaintiffs’ Exhibit 9-X? Tell us what 
that is. A. Well, this takes—is this all one thing? 

Q. 94. They are stapled together; there are two papers 
there, stapled together. A. The handwritten copy is the 
rough draft of the report that I made out; and following 
that is the typewritten copy that I retained in my own filers. 

Q. 95. And, looking at the end of the handwritten part bf 
it, is that your signature? A. That is my signature. 

Q. 96. And is this report in your own handwriting? j\. 
That is in my own handwriting. 

137 Q. 97. On what date did you sign that? A. I pjut 
this—I made this up evidently on June 1st; and I 
submitted it to E. J. Abbott on June 8th, and I had— 

Q. 98. (interposing) Whose is the signature down here? 
A. I had my wife sign this as a witness—Bertha Shaplev 
Burke, on June 1st. 

Q. 99. And is that her handwriting there? A. That is 
her handwriting. 

Q. 100. And the date on the typewritten copy—when did 
you sign the typewritten copy? A. This typewritten cojfiy 
I made up the same way and took it in to Mr. Abbott bn 
June the 8th. 

Q. 101. Is that your handwriting? A. That is my hand¬ 
writing. 
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Q. 102. Is that your signature? A. Yes. In other words, 
I made an exact copy of that. 

Q. 10:>. Now, Mr. Burke, will you tell us, please, in your 
opinion as a chemist acquainted with the handling of sizing 
materials, whether glue alone would be a suitable size for 
the purposes that you were seeking to accomplish? A. Xo. 
Glue alone won't give the results we were seeking. 

Q. 104. Why not? A. Because when glue dries it forms 
a fragile, hard coating, which is easily broken when an object 
like that is flexed. In other words, it has a tendency to 
scale off. 

(). 105. What would vou sav about gelatin? A. Gelatin 
is in the same classification. It is a little more tena- 
138 cious in film, because it is of a higher purity; but it is 
not equal to the job without modification. 

Q. 106. What would you say about a solution of cellu¬ 
lose? A. Solution of cellulose? I don't know as I ever saw 
a solution of cellulose, in the sense vou would have to have 
vour cellulose—it would have to be first converted into some 


compound of cellulose, which could then be dissolved, like a 

nitrated cellulose, we will say, which might be dissolved in 

ether, which would be similar to collodion. Or you might 

have a cellulose similar to the various starting points of 

synthetic yarns (that is what we term now rayons), which 

could lu* utilized; but once tliev had become fixed thev would 

• * 

be insoluble. 


Q. 107. Youi suggested that there is not any such thing as 
a solution of pure cellulose? A. You could not have a solu¬ 
tion of pure cellulose, no. 

Q. 108. What would you say about starch? A. Starch in 
itself will form a film that would extend the varn. But to 
put it 071 a product of this typo I found by many experiments 
that the temperature had to be so high that it had a tendency 
to deteriorate the vani; and, further than that, the drying 
of it required further elevated temperatures and the means 
of handling it would not be suitable to a rubber varn. It 
could be used as a slashing product but not as a coating for 
this rubber varn to hold it extended. 
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Q. 109. 'What about getting it off? A. It would be dif¬ 
ficult to get it off, because to do that completely woujld 

139 require conversion of the starch to a more soluble 
form, sav bv a malt conversion to form sugars or 

acetic acid, which, in turn, would have to be washed oiit; 
or it would have to be treated with caustic, which would in 
turn form an acetic compound that would have to be washed 
out; and all those processes would be detrimental to a thin 
rubber varn, in that it would tend to crystallize the vulcah- 
ized rubber. 

Q. 110. What would vou sav about wax as a material fbr 
this coating? A. Well, wax, of course, covers a lot pf 
ground. There are waxes which run from low temperature 
melting wax, like beeswax, up to very high substances, thjit 
require high heats to put them into fluid state, like sealing 
wax; and the only type that might be used would be one Of 
the high temperature melting waxes, which would deterior¬ 
ate the rubber. 

Q. 111. How about removing a wax? A. Removing tljie 
low temperature melting waxes would be difficult, as the wa(x 
would form a sort of residue; you could get out part of jit 
but not all of it. 

In the high melting point waxes you would have to ha\|e 
high temperatures to get them out: and in the pores of tlje 
fabric you would probably have certain substances lei‘t 
which would discolor and form a second product—even if it 
could be used. 

Q. 112. How about varnish? A. Varnish is a product 
which could be employed to hold the yarn in exteiji- 

140 sion; but once that dried it would become very dif¬ 
ficult to remove the varnish at all—if it could be 

removed at all. In other words, you would have to employ 
a very harsh treatment, which would destroy the product, 
in order to remove the varnish. 

Mr. Cushman: That is all. 

Cross Examination 

#***•••••* 
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XQ. 117. Now, I think you said that glue is quite unsatis¬ 
factory, because it broke or flaked? A. It is very fragile. 

XQ. 118. You do not agree, then, with Mr. Abbott on the 
use of glue ? A. I do not know whether Mr. Abbott agrees 
with me on that or not. 

XQ. 119. Well, on May 29, when Mr. Abbott wrote to his 
patent attorneys about this, he said: 

141 “The thought on this is that even if the coating 
cracks, it only cracks for the most part in the form of 

a cross section so that the coating remains on the yarn in 
the form of a lot of small tubes.” 

Do vou agree with that or disagree with that? A. Well, I 
agree with what he has stated, that it will crack and form, 
in that sense, small tubes, but 1 think he has not carried his 
statement far enough. Those small tubes will dissociate 
themselves from the fabric under stress and, if they do, you 
will find any yarn that is under stress will kink up. 

XQ. 120. Where? A. Under treatment. That is what 
the problem is. 

XQ. 121. Yes. But when is this glue coating going to 
crack.' A. When it flexes. 

XQ. 122. Where would it be flexing? A. It would be 
flexing any time that you use it in practical work, in a loom 
or knitting machine. 

XQ. 123. Did you use it in a loom? A. I did not but I 
simulated that use. 

XQ. 124. You do not know whether it will crack when 
used in a loom.' A. I do not know that it will crack from 
actual observation, but I do know that it will crack running 
through a heddle, because I ran it through a lieddle. 

XQ. 125. You did run it through a heddle? A. Yes. 

XQ. 126. And will it crack in the heddle? A. It 

142 will scrape off. 

XQ. 127. I said crack. A. Yes. It has to crack 
first and then it will scrape off. 

XQ. 128. You also disagree with Mr. Abbott’s statement 
in his letter of July 3, 1934, Exhibit 19, to his patent attor- 


neys, that the size could be made of starch, glucose, and bo 
forth? A. Why, the proportions will have to be stated, j 

XQ. 129. Yes. But could it be made of starch? A. jit 
might be made of starch, in with a high percentage of glju- 
cose; but it would not be probably qualified to meet all tho&e 
conditions. 

• * * * # # # * # | • 

150 XQ. 184. Have you any dated record of your woifk 
for Mr. Abbott between December, 1933, and May 2|5, 
1934? A. Xo. I have no dated, actually dated, record <j)f 
experimental work, if that is what you refer to. 

XQ. 185. As a chemist, do you normally keep records <j>f 
your experiments and the amounts and proportions of ma¬ 
terials you use? A. My procedure has been to make rougjh 
notes of this type, which I have in a looseleaf book, and otlnfr 
notes along with them. These happen to be the only on<?s 
that I thought of importance to retain from which—I usejd 
those to write up a final report, feeling that the final repoj-t 
to him was sufficient for all purposes at hand—at that time 
at least. 

XQ. 186. Well, if you thought it was important, whjy 
didn't you put down the day of the month? A. On whatj? 

XQ. 187. On the report. A. On these? 

XQ. 188. Yes. A. Because, to me the final report was 
sufficient. In other words, I did not know at the time that [I 
was going to be questioned as to when I did this or when il 
did that. 


* * 
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Deposition of Edward J. Abbott 
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426 Q. 50. Was the so-called lastex type of yarn which 
Mr. Burke treated in the Fall of 1933 the yarn coh¬ 
ered by the patent to Adamson No. 1,822,S47? A. Yes i|t 
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bad the characteristic round core which is used al¬ 
most entirely in the commercial manufacture of the 
lastex yarn. 

Q. 51. In addition to the round core of rubber did the 
yarn have a textile covering- ? A. Yes, it had the usual 
wrapping- threads wound around it to hold it in its orig¬ 
inal stretched condition. 

Q. 52. Was the coating which Mr. Burke applied, ap¬ 
plied to the textile covering of the yarn? A. It was ap¬ 
plied to the yarn itself and of course was applied to the 
covering which is on the outside. 

Q. 53. What conclusions, if any, did you reach as to the 
practicability of manufacturing fabric containing the yarn 
of the coated lastex submitted by Mr. Burke? A. I decided 
that of the two lines of experiments it offered by far the 
greatest possibilities of success and accordingly abandoned 
active work on the mechanical methods of handling elastic 
yarn in the loom and proceeded to work on the coated yarn 
plan in a more extensive fashion. 

• * * • * • • • 

432 Q. 71. I show you this notice of shipment marked 

Xo. 6 and ask vou whether vou can identifv that? 

• •> •» 

A. Yes this isi a notice of shipment from the Concordia 
Manufacturing Company, Central Falls, Rhode Island, No. 
16877 dated March 21, 1934 covering the shipment of yarn 
on cops by express against order Xo. 10385 to the Abbott 
Worsted Mills, Wilton, New Hampshire. 

By Mr. Porter: I offer this notice of shipment as Ex¬ 
hibit Xo. 6. 

Q. 72. Please state to what this notice of shipment re¬ 
lates. A. This notice covered the shipment of 75 cops of 
lastex yarn, type AB-4 amounting to 6.4 pounds net and 
67 cops of lastex yarn type JB-3 amounting to 6 pounds 
net which I had ordered in my talk with Mr. Percy Adam¬ 
son. 

Q. 73. Did you receive the yarn covered by the notice 
of shipment in Abbott’s Exhibit 6? A. Yes, the yarn was 
duly received. 



Q. 74. What use was made of this yarn? A. I examined 
the yarn first and found it was a typical lastex yarn and I 
experimented with it briefly to determine the stretch pujt 
in initially and held by the wrapped covering yarns and 
also to see how much further stretch could be made. I theh 
turned some of these cops over to Mr. Burke with instruc¬ 
tions to use this yarn in more extensive experiments tb 
determine the best possible formula for the coating ma¬ 
terial. 

Q. 75. At approximately what time did you turn some o|f 
the lastex yarn covered by the notice of shipment over to 
Mr. Burke? A. It would be almost immediately following 
receipt of the yarn on his visit that particular week 
433 on Friday. 

Q. 76. Will you state approximately when you rel- 
ceived the yarn in question? A. It was received within a 
day or two after shipment. 

Q. 77. Can you produce any of the yarn of that shipl- 
ment? A. Yes, we have practically the rest of the shipL 
ment in stock. 

Q. 78. Can you identify as being part of the shipment}, 
this cop of yarn marked Exhibit 6a? A. Yes. 

#*#*#*#*#j > 
437 Deposition of Henry B. Burke 
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Direct examination by Mr. Porter 

• ##*##•### 

447 Q. 59. I ask whether you can identify this sketch 
marked 28? A. Yes, this is a rough sketch of the 
apparatus which I previously described that I used to supj- 
plv the size to elastex. 

44S Q. 60. Is this drawing a drawing which you hav^ 
recentlv made from memory? A. This drawing t 
made from memory at a recent date as the original appaj- 
ratus has been discarded and could not be produced. 

By Mr. Porter: I offer this as Abbott’s Exhibit 28. 
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Q. 61. Referring to the drawing of Abbott’s Exhibit 28 
will you please explain the operation of the apparatus? A. 
The apparatus referred to consisted of two drums fixed on 
movable axis, the one marked “A’’ being in a fixed posi¬ 
tion and the one marked “2” being capable of being moved 
forward or backward on the runway. In use the apparatus 
was employed as follows: The rubber yarn supplied was 
wound on roll B, the free end was made fast to roll A and 
standard No. 2 was advanced to some predetermined di¬ 
stance from Standard No. 1 which imparted a stretch to 
the rubber yarn. Means were taken to secure the rolls 
from turning by simple pins. In this stretched out position 
the yarn was coated with the sizing compound. This sizing 
compound was dried and then roll B was permitted to ad¬ 
vance toward roll A and the yarn was wound up on roll A. 
Roll A was then secured in a fixed position again and roll B 
was advanced and the operation carried out in this manner 
through the experimentation. 

Q. 62. At approximately what time was the apparatus of 
Abbott’s Exhibit 28 employed? A. I made the original ap¬ 
paratus early in October 1933. 

Stipulated Testimony of Mr. Clarence H. Porter. 

451 Stipulation. 

It is hereby stipulated and agreed by and between the 
counsel for the party Abbott and the party Shepherd, that 
if Clarence H. Porter, named in the party Abbott's notice of 
taking testimony, were called as a witness he would testify 
as follows: 

Since 1929 he has been employed as a patent attorney by 
Roberts, Cushman & AYoodberry, counsel for the party Ab¬ 
bott. On or about May 31, 1934, he received, read and un¬ 
derstood a letter from the party Abbott to Roberts, Cush¬ 
man & Woodberry, dated May 29, 1934, of which a copy is 
offered as Abbott's Exhibit 12. Enclosed with said letter 
was a length of yarn, a portion of which has been offered as 
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Abbott’s Exhibit 13 . He made an entry in his office diajry 
of one hour's time spent on this matter on May 31,1934, i[e- 
ferring to this as “Study of invention in Rubber Cofe 
Yarn”; a copy of the page of his diary for that day beiijig 
offered as Abbott’s Exhibit 14 , and had a file, numbpr 
w-1492, assigned to the subject matter. He also dictatedi a 
letter to Cushman, Darby & Cushman, of Washington, D. €., 
which was mailed June 1,1934, requesting a novelty investi¬ 
gation on the disclosure of the aforesaid Exhibit 12, a copy 
of said letter being offered as Abbott’s Exhibit 15 . j 
452 He received in the usual course of the mail a letter 
from Cushman, Darby & Cushman, dated June lj4, 
1934, reporting the results of the aforesaid search (copy of 
said letter offered herewith as Abbott’s Exhibit 16 , studied 
said letter and forwarded a copy of the same to the party 
Abbott under date of June 16, 1934. 

He also requested Cushman, Darby & Cushman by letter 
mailed June 16, 1934, to secure and send another set of tl|e 
patents found in their search, a copy of his said letter beihg 
offered as Abbott’s Exhibit 17 . 

He received in the usual course of the mail a letter datpd 
June 19, 1934 from Cushman, Darby & Cushman, a copy pf 
which is offered herewith as Abbott’s Exhibit 18. 

He received a letter from the party Abbott, dated July 
1934, a copy of which is offered as Abbott’s Exhibit 19 . j 
Between the time he received the aforesaid letter Exhibit 
19 on or about July 5, 1934 and August 15, 1934, he wa|s 
busily engaged with the prosecution of various patent ap¬ 
plications in the United States and other Patent Office^, 
with the exception of a few days taken as vacation, and wajs 
also, during a portion of this interval, away from his office 
in connection with a business trip to Washington and Ne^* 
York. Thus, because of other prior matters which substan¬ 
tially occupied his time, except for the aforesaid few days 
of vacation, he was precluded from undertaking the prep¬ 
aration of the patent application on the party Abbott’s in¬ 
vention until August 15,1934. 

I 

i 

i 
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He worked during the days of August 15th, 16th and 17th 
on the preparation of the patent application now in this in¬ 
terference. and copies of the entries in his office diary on 
these dates are offered as Abbott's Exhibit 20. In these 
diary entries and elsewhere, the preparation of the applica¬ 
tion was referred to under the aforesaid tile Xo. 

453 W-1492. 

He wrote a letter to the party Abbott, mailed Au¬ 
gust 17, 1934, for the purpose of securing certain in¬ 
formation for use in preparing the application, a copy of 
this letter being offered as Abbott's Exhibit 21. 

He worked during the days of August 21, 23, and 29 1934 
in the preparation of the aforesaid application, and copies 
of the entries in his office diary on these dates are offered as 
Abbott's Exhibit 22. The entry for August 21st was er¬ 
roneously put down on the page for August 20th. 

He sent a complete patent application to the party Abbott 
as an enclosure with a letter mailed on August 30,1934, sug¬ 
gesting further information be included, a copy of said let¬ 
ter being offered as Abbott’s Exhibit 23. 

He received the aforesaid patent application back from 
the party Abbott with the party Abbott’s letter dated Sep¬ 
tember 5, 1934, a copy of said letter being offered as Ab- 
bott's Exhibit 24. 

He received a letter from the party Abbott, dated Sep¬ 
tember 7, 1934, a copy of that letter being offered as Ab¬ 
bott’s Exhibit 25. 

Between September 7, 1934, and September 17, 1934 he 
was occupied with prosecution of other patent applica¬ 
tions and other legal matters, and during a part of this 
time was in New York City on business. 

He sent the complete application, in the form of which 
it was finally filed, to the party Abbott with a letter dated 
and mailed September 17, 1934, a copy of said letter being 
offered as Abbott’s Exhibit 26. 

He received the finally executed application back from 
the party Abbott with the party Abbott’s letter 

454 dated September 20, 1934, a copy of which is of- 



fered as Abbott's Exhibit 27, and thereupon caused tihe 
application to be dispatched to the United States Pat¬ 
ent Office, where it received the filing date of September 
22,1934. 

7 l 

All of the letters referred to as having been received 
received bv the said Clarence H. Porter were received 

i 

in the usual course of the mail following their respective 
dates, and were signed by the parties whose signatures 
they bear. The diary entries referred to were made con¬ 
temporaneously with their dates and in the usual courjse 
of business. 

(Signed) 

ROBERTS, CUSHMAN & WOODBERRY 
Attorneys for Abbott. 

Boston, Massachusetts 
Mav 5, 1937. 

(Signed) 

GLASCOCK DOWNING & SEEBOLD j 
Attorneys for Shepherd per Grant Bur¬ 
roughs. 

Boston, Massachusetts, 

Mav 5, 1937. i 
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PLAINTIFFS’ EXHIBIT l a X. Sheet 1 

(Exhibit l a , net printed, is a copy of Exhibit 1“X, and was 
referred to in the Patent Office testimony.) 
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PLAINTIFFS’ EXHIBIT l'X. Sheet 2 

(Exhibit 1", net printed, is a eopv of Exhibit PX, and was 

referred to in the Patent Office testimony.) 

* / 

I 

i 





296*297 


BEST COPY AVAILABLE 

from the original bound volume 



Sheet 2—Reverse Side Sheet 2—Obverse Side 








PLAINTIFFS’ EXHIBIT 4X. 

(Exhibit 4, not printed, is a copy of Exhibit 4X, and was 
referred to in the. Patent-Office testimony.) 

ACKNOWLEDGMENT 


Civil Action 
PI. Ex. 4* 


f PRIVATE A Dp 

: •< LIEBER'S ° r tX 1 A * 

' “ ,r TTEHN UNION + ]Qaj 

ADAMSON B#&»iQOMPANY 

domestic COTTON YARNS ilM&rfiep 



y 


CABLE ADDRESS “ADBROYARN" 

PRIVATE 
CODES: <<I_IEBER'S 

. WESTERN UNION 


{i 


8481 
7 1 8488 
8483 


1790 Broadway 

U. S. RUBBER BUILDING 
NEW YORK_ 


March 17, 


.103 4 


Abbott Uprated Mills 


Wilton, H.H.- 

Dear Sirs 

We have entered your order as follows: 

Your No. Our Order No. 10385 



Shipments Promptly 


Shipping Directions 


Via express 


Remarks 



This order will be shipped and 
invoiced by the United States 
Rubber Co., Providence, R. I. 


Yours very truly, 

ADAMSON B 


by.. 



It ■ hereby provided that delay in deliveries under this contract caused by strikes, fires, or 
able causes, shall sot subject the vendors to damage under breach of contract. 

If above particulars are not correct hi eve r y detail, kindly advise us by return mail. 
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i 

(Exhibit 5, not printed, is a copy of Exhibit 5X, and Was 
referred to in the Patent Office testimony.) 

302 March 20, 1^34 
Adamson Bros. 

1790 Broadway 
New York City 

Gentlemen: 

I very much appreciated the opportunity of talking wjth 
your Mr. Percy and Mr. Seth Adamson in regard to the use 
of Lastex yarn in our fine fancy men’s wear fabrics. A^ I 
explained to you then, I have been running a worsted spin¬ 
ning plant for a great many years on all sorts of fancy 
yarns, and have, of course, been in touch with all the fanky 
weaving mills, and for the last few years have been operat¬ 
ing this plant on fine fancy worsteds. I have also been asked 
to exercise general oversight of the Livingston Worsted 
Mills which are concentrating the old Germania and Liv¬ 
ingston Worsted organization in their plant at Holyoke. 
Both the Livingston plants and my own mills are equipped 
to comb, dye, spin, and weave, and have a combined pro¬ 
duction of two million yards a year. It is the largest fancy 
organization in the United States today, particularly in view 
of the fact that we are equipped with the combing, spinning 
and dyeing, as well as the weaving. I also own and operate 
the Abbott Machine Company which was originally a re¬ 
search organization conducted by my brother and mjr- 

303 self in the study of mechanical and chemical processes 
in many different lines of industry, but in recent 

years have been concentrating more on the manufacture <j)f 
textile machinery, such as winders, dyeing machinery, knqt 
tiers, etc. 

We have an excellent organization, therefore, to ada]j)t 
our equipment, and carry on the necessary development afid 
experimental work to make these fabrics right, and to style 
them. The selling organization for both plants is Stursbeifg 
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& Co. at the Xew York Life Building, 51 Madison Avenue, 
on the twentv-second floor. If vou are in that neighborhood, 
1 suggest that you stop in ami look over the various lines 
which we manufacture. These range from 6-ounce Trop¬ 
icals up through all sorts of fancy worsted fabrics, includ¬ 
ing top coatings, and overcoatings. 

I appreciated the information you gave me as to how to 

handle this varn and worsted fabric. I think vou have made 
* * 

the right move in eliminating the worsted covering, and 
putting on the silk covering for this class of work. I note 
your acknowledgement of order today covering shipment of 
sample lots. As soon as these are received, we will start 
work with them. 

Yours truly, 

Abbott Worsted Mills, Inc. 
President. 


E J A :D 


I 


I 

i 


a J.#- 


LOT MO. 
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Civil Action 3544 

PI. Ex CONVERTING DEPARTMENT 
6x “ ■■ — 

NOTICE OF SHIPMENT 

FROM 


G5 


| 4L 16877 

FROM 

Concordia Manufacturing Co. 

. , . / ^-CAMTmal Falls, R. I.. —r 

^ ******* 

^ JJX*.: . . y. _ 
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PLAINTIFFS’ EXHIBIT 9X. (Typewritten Part) 

(Exhibit 9, not printed, is a copy of Exhibit 9X, and was 
referred to in the Patent Office testimony.) 

309 Problem. 

To develop an easily applied coating or size to Kubbjer 
Thread Yarn in its out-stretched position; such coating jto 
be capable of holding the yarn in this out-stretched jjositibn 
thruout the weaving processes; such coating to be easily 
removable in the subsequent processes. 

Research. 

1. A variety of sizing formulae were tried, i. e., variohs 
types of starches in combinations commonly employed fbr 
sizing yarns (to prevent loom chaffing and to impalrt 
strength). When these preparations were applied to a Rub¬ 
ber Thread Yarn stretched twice its normal length and the 
same dried (100-140F.) they invariably kinked up as soon (is 
adjusted to room temperatures or showed a tendency tjo- 
ward brittleness and were disposed to scale off in paiits 
which no doubt accounted for the marked tendency to kinjk. 
Tests made to remove these sizes showed them difficultly 
soluble in hot or cold water, although except where vefy 
heavy sizing had been given the Rubber Thread Yarn (ovejr- 
sizing) enough was removed to permit some contraction bf 
the thread but not a return to normal. To remove com¬ 
pletely these sizes required conversion of the starches to! a 
more soluble form, i. e., alkaline or malt conversion to 
sugars or acetic acid. 

2. Trials were made to utilize the effects of Thymol (Thymjic 
Acid C 1 (j H i;! OH and Iodoform (Methyl Iodine CHL 3 ) Jn 
combinations. 

1 part Thymol 

2 parts Iodoform was fluid at 162F and could be applied 
to coat the yarn. This set at 140 F. It was extremely dif¬ 
ficult to remove. It was insoluble in hot or cold water and 
alkaline solutions and yielded only to alcohol. The dis- 

i 

i 


i 


i 

I 
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agreeableness of odor and the difficulty of reclaiming the 
normal position of the thread gave little promise of wide 
practical application although it might have special uses. 

3. Casein was utilized and found effective in holding the 
stretch but likewise difficultly removable. It required alka¬ 
line baths warmed to 120F. to effect passable results. 

4. Calcium Tannate offered some favorable aspects when 
combined with Casein. Calcium Tannate is not a commer¬ 
cial product although easily prepared by precipitation of a 
tannic acid solution with lime water and filtering and dry¬ 
ing of the precipitate. A mixture of 1 part Calcium Tannate 
with 10 times its weight of dry Casein rubbed into a paste 
with water made a tough flexible film when dried. The 
drying was slow. This was soluble in warm water, oils, and 
carbon bisulphite but not rapidly so. 

5. From consideration of these trials in regard to the effect 
of various products on flexibility and toughness of film, 
rapidity of drying, and ease of removal in plain water the 
following formula was developed. 

Dextrine (British Gum C (; H,„O r> ) 480 parts 

Glucose (Grape Sugar C, ; Hi s O r> ) 50.parts 

Casein (Potein of Milk) 60 parts 

Borax (Sodium Borate Xa._.B 4 0 7 .10 H 20 ) 60 parts 

Water 420 parts 

310 The dry Casein was made into a cream with Borax 
and some water. The excess of Borax was added to 
prevent decomposition of the mixture upon storage as well 
as to keep the Casein fully soluble. The Dextrine was made 
into a paste with water and the Glucose stirred in and the 
whole digested under the boil. 

The Rubber Thread Yarn was coated with this size while 
stretched twice its length and dried in this fixed position in 
an oven at 120-140F. The drying was rapid. 1 to 2 minutes 
being sufficient. The yarn after drying remained in full 
stretched-out position without curling or kinking and with- 
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stood handling, flexing and movements such as it might he 
subjected to in practice. Removal of the size was complete 
and rapid in plain cold water and no sticky residues weife 
left. The Rubber Thread Yarn returned to its normal po¬ 
sition without any detraction of its liveliness or elasticity. 
The formula is inexpensive, easily prepared, unoffensive in 
odor, rapidly dried, completely removed by water (would 
disappear in subsequent processes following weaving with¬ 
out special treatment and without exerting harmful influ¬ 
ence upon the objective of these processes) and the Rubber 
Thread Yarn after removal of the size returns to its normal 
position in possession of its complete elasticity. 

Submitted by j 

HENRY BARKER BURKE. 

June 1, 1934. 

Samples of work handed E. J. Abbott under date of Juhe 
8, 1934. 

Original long hand report of which this is a copy wit¬ 
nessed as of June 1,1934. 

Copy HBB. 

Original and copy to E. J. A. 

PLAINTIFFS’ EXHIBIT 12X. 

(Exhibit 12, not printed, is a copy of Exhibit 12X, ai^d 
was referred to in the Patent Office testimony.) 

311 May 29, 19^4 

Roberts, Cushman & Woodberry 
31 Milk Street 
Boston, Mass. 

Gentlemen: 

Rubber Core Yarn 

! 

We are sending you under separate cover a bobbin <|»f 
Lastex yarn made by the U. S. Rubbe? Company. One of 


i 
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their research men by the name of Leach, developed a proc¬ 
ess by which they could pump rubber through a die and 
vulcanize it, making a verv fine round rubber thread about 
.006 inches in diameter. This compared very favorably 
with the cut rubber yarn which was cut from thin sheets and 
was of a necessity a square or rectangular section. It can 
be made finer, and apparently of a more uniform strength 
and elasticity. This rubber core is then passed down through 
the center of two revolving bobbins and fivers which wrap 
one or two threads around it on the same principle a copper 
wire is covered. The initial thread is usually fine spun silk, 
and the second thread which goes around in the opposite 
direction is either a similar silk thread, or a fine cotton, or a 
fine worsted thread. While these wrapping threads are 
being put on, the rubber core is stretched about 50%. 
312 When the yarn leaves the delivery roll it tries to con¬ 
tract, but is restrained by the wrapping thread, and 
can not increase in diameter, so therefore can not decrease 
in length. It forces out onto the wrapping threads which 
are thereby kept from slipping, and they in turn hold the 
rubber core like a corset from expanding. This yarn has 
been developed commercially, and has been used very suc¬ 
cessfully for making all sorts of elastic bandages, tubing, 
corset material, bathing suits, and the like. Its length in 
normal condition is described as being “at rest”. Ap¬ 
parently having a definite stretch contained in the yarn 
itself, any tendency to stretch it is resisted strongly, much 
more so than if the rubber core was in its original length, 
and of course the yarn being stretched, is finer in diameter. 

Adamson Bros. & Company are associated with the U. S. 
Rubber Company, and have had charge of the commercial 
development of the Lastex yarn. During the last few years, 
they have been endeavoring to introduce it into woven wool 
and worsted fabrics. The developments so far have indi¬ 
cated that no Lastex yarn is used in the warp, but there is 
employed about one thread in six in the filling. A fabric is 
woven say 72" wide in the loom, and after it has been fin¬ 
ished at the mill, and thereafter London Shrunk, it is about 
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56" wide. Under these conditions, the Lastex yarji 

313 should lie in the fabric about 54" of its length in th|e 
at rest condition. This means, of course, that whe|n 

it is woven the 54" length must be stretched to 72" whil|e 
the pick is being woven. Weavers so far have been en¬ 
deavoring to do this by putting a tension in the shuttle 
which would stretch the yarn the required length. The War¬ 
ren Woolen Company, whose goods are sold by Faulkner 
Colony, have made several hundred pieces, and so far as we 
can find, have only made a hundred of these which were 
even passable commercially. The Selden Worsted Companle 
at Lawrence have tried to make some worsted fabric, bujt 
have not met with much success. The Shackamaxon Mills 
at Philadelphia have made a few experimental short pieceij, 
and apparently have made good progress, but have not been 
able to manufacture commercially. The various weavers 
experimenting with this have used a rubber core with a siljc 
wrapping thread and with a second worsted wrapping 1 
thread, but the best success apparently obtained at Shacka¬ 
maxon Mills Jins been obtained with two silk wrapping 
threads. 

I happened to meet an old friend of mine, Williaiji 
deKrafft, who is apparently now the financial head of thje 
U. S. Rubber Co., and he introduced me to Percy Adamsoii 
and his brother, and we have been working to see if we could 
not develop a weaving process which would be successful. 
Of course we do not have to use this round rubber core, but 
could obtain the cut rubber type of yarn from Goodyear, or 
one of the other rubber companies. 

314 Our work so far has been along two lines. The 
first was to develop a tension which would stretch the 

yarn uniformly. Second, I designed an attachment to till? 
loom bv which the bobbin would deliver the varn freely 
without tension from the shuttle while it was traveling 54'!' 
across the shed, and then either controlled by an electrical 
magnet on the beam over which the shuttle passed or by ^ 
mechanical tripping arm a clamp in the shuttle eye 
clamped down on the yarn and prevented it from running 
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further from the shuttle which then passed the remaining 
distance across the shed and into the shuttle box, giving a 
definite stretch. 

I also developed the idea of taking the Lastex yarn and 
stretching it from its at rest condition the required amount; 
namely, from 54" to 72", and then coating it with a size and 
drying the size while the yarn was still stretched, and 
thereby provided a jacket of size around the yarn which 
prevented it from contracting. The yarn could then be 
wound oil the shuttle bobbin in the usual fashion and woven 
into the goods. When the goods were finished, the water 
and soap dissolved the size and allowed the yarn to shrink 
in with the fabric to the finished condition. Our Mr. H. B. 
Burke, who sells dve machinery for the Abbott Machine 
Company, and who has done a lot of chemical work on 
sizing and similar materials, has developed some special 
formulas for Coating materials which seem to have enough 
tenacity to restrain the yarn and at the same time are flex- 
ible enough to permit it to be wound and woven. The 
315 thought on this is that even if the coating cracks, it 
only cracks for the most part in the form of a cross 
section so that the coating remains on the yarn in the form 
of a lot of small tubes. 

Apparently it is possible to not only coat the Lastex 
yarn, namely, the rubber core with the covering yams, but 
it is also possible to coat the bare rubber core. 

This last field of development seems to promise most suc¬ 
cess, and also develops several other fields of experiment. 
For example, we might be able to coat the rubber core with 
one or more coatings on the principle of making cellophane 
with the yarn in the at rest length. The yarn could then 
stretch but would come back to the at rest condition. The 
coating in this case would crack and break up into small 
tubes. This, of course, would be in the nature of a per¬ 
manent covering to replace the silk wrapping threads. 

It would also be possible to wrap the yarn with a narrow 
strip of cellophane instead of the silk wrapping threads. 
Cellophane, ns you no doubt know, is composed of a center 
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viscous layer coated on both sides with a waterproofing 
material. 

We would like to have a search made to see what develop¬ 
ments have been made along these lines; one search on the 
idea of weaving a certain distance and then clamping thb 
yarn, and the second along the lines of coating the threap- 
Of course it is old to put on size, but possibly new to stretch 
a yarn and then size it to hold it in the stretched coil- 
316 dition. We are enclosing a short piece of Lastejs 
which has been coated. 

Yours truly, 

Abbott Worsted Mills, Inc. 

E J ABBOTT 
President . 

Enc. 

EJA:D 
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PLAINTIFFS’ EXHIBIT 15. 

271 June 1, 1934 

Messrs. Cushman, Darby & Cushman 
American Security Building 
Washington, D. C. 

Gentlemen: 

He. Rubber Core Yarn 
File W-1492 

This relates to two thorough preliminary searches jve 
desire. 

Lastex varn, which we understand is made bv the U. IS. 
Rubber Company, may consist for example of an inner co ( re 
of round extruded and vulcanized rubber thread (abojut 
.006 inch in diameter) wrapped with one or more covering 
threads of such materials as silk, cotton or worsted. Wh^le 
these wrapping threads are being put on, the rubber Sis 
stretched about 50%, and after the rubber is thus covered 
it cannot contract in length since the wrapping threads 
prevent the rubber from materially increasing in diametcjr. 
The rubber forces itself out onto the wrapping threads 
which are thereby kept from slipping, and the wrapping 
threads in turn keep the rubber from expanding. Tl'jie 
length of a Lastex yarn in normal condition is described $s 
being “at rest”. In this normal condition the rubber ele¬ 
ment is stretched, and this normal stretch appears to lj>e 
important, first in giving the yarn the desired characteris¬ 
tic in regard to resisting further externally applied stress, 
and second, in keeping the rubber small in diameter. A 
piece of Lastex yarn is enclosed. 

If it be attempted to incorporate Lastex yarns in fabrics 

which have most of their threads of ordinarv wool dr 

* 

worsted yarns (for example one Lastex yarn to every sijx 
wool or worsted yarns) some special treatment is necessi¬ 
tated by the fact that such wool or worsted yarns shrink ja 
great deal. A fabric may for example be woven 72" widd, 


i 


i 


100 


and after being finished and London Shrunk, may be only 
56" wide. Under these conditions a Lastex vara lving in 
the filling or weft direction should represent about 54" of 
Lastex yarn in the “at rest” condition. The problem then 
is to have the 54" length of Lastex yarn stretched to 72" 
while the pick is being woven. 

272 There are other elastic yarns, for example of fine 
cut strips of rubber suitably wrapped, or of bare 
rubber, either round or square in cross-section, to which the 
several inventions to be described are applicable. 

Invention Xo. 1. Our client has devised an attachment 

for a loom wherebv the shuttle will deliver the Lastex varn 

» • 

freelv without tension while traveling 54" across the shed, 
at which point a clamp on the shuttle eye is closed on the 
yarn to prevent it from running further from the shuttle, 
thus stretching the yarn a definite amount while the shuttle 
travels the remaining distance across the shed and into the 
shuttle box. The yarn clamp can be actuated by an elec¬ 
tric magnet on the beam over which the shuttle passes, or 
by a mechanical tripping arm. While the specific feature 
of clamping the yarn at the shuttle so as to obtain a definite 
stretch is deemed the important feature, we desire the 
search on this invention to develop the state of the art in 
regard to shuttles capable of stretching elastic yarns so as 
to weave them under tension. 

Invention Xo. 2. Our client has devised an alternate 
procedure according to which the Lastex yarn is first 
stretched from its “at rest” condition the required amount, 
namely from 54" to 72", then coated with a size and dried 
in this stretched condition, thereby providing a jacket of 
size around the yarn which prevents it from shortening. 
The varn can then be wound on the shuttle bobbin and 
woven into the goods in the same manner as an ordinary 
yarn. When the goods are finished, the water and soap 
dissolves the size and allows the yarn to shorten as the 
fabric shrinks. The size or other coating material is se¬ 
lected for its qualities of tenacity, to restrain the yarn, and 
flexibility, to permit it to be wound and woven. The size or 
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other coating may crack, but in the form of small tub^s 
which still perform the intended function. Bare rubber 
yarns may be similarly treated and woven into fabrics. 

Invention No. 3. Whereas the preceding invention ap¬ 
plies a temporary casing to the elastic yarn in the stretched 
condition, our client has also devised a process which in¬ 
volves the feature of applying a permanent casing to tlje 
elastic varn in the “at rest” condition. According to this 
process, a coating, for example of the nature of cellophane, 
is formed around the yarn in the “at rest” condition. Tl^e 
yarn can then stretch, the coating break up into small 
tubes, and the yarn come back to or toward the “at rest" 
condition when the fabric shrinks. This coating is perma¬ 
nent and can replace the usual silk wrapping threads. Ojr 
the elastic yarn can be wrapped with a narrow strip 
273 of cellophane instead of the silk wrapping thread?!. 

The cellophane referred to here is composed of $ 
middle cellulose layer coated on both sides with waterproof 
ing material. 


We desire two very thorough preliminary searches, the 
first to cover Invention Xo. 1, and the second to cover In¬ 
ventions Xos. 2 and 3 which are obviously related. Pleasd 
inform us of the field searched. 

Yours very truly, 

CHP/HMT 

Enc. 


I 


I 

i 

I 
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June 

Fourteen 

1934 


PLAINTIFFS’ EXHIBIT 16. 


Messrs. Roberts, Cushman & Woodberry, 

31 Milk Street, 

Boston, Mass. 

Attention of Mr. Clarence H. Porter, 

Subject: Rubber Core Yarn-W-1492 

Gentlemen: 

We have completed a very thorough search in the above 
entitled mattelr and have found a number of patents which 
appear to be pertinent to the processes described in your 
letter of June 1st, 1934. 

In the first matter dealt with, that is, the construction of 
a shuttle for weaving lastex threads into cloth, we have 
found a number of patents which disclose tensioning devices 
for insuring the proper tension in the filling, but in none of 
these is there i shown a mechanism for gripping the thread 
so that it may be stretched to a degree which is contem¬ 
plated in your client's method. 

425,014, Widmer, Apr. S, 1890. In the patent to Widmer 
there is illustrated a tension regulating device for looms, 

bv which the thread is delivered freelv from the shuttle as 
• •* 

it passes through the shed until it is near its limit where the 
tensioning device grips the thread firmly and draws 
266 it tight in the shed. However, the tensioning device 
is released when the shuttle has boxed in so that the 
selvage will not be drawn. As is shown in Figures 2, 3 and 
4, the tensioning device conists of an arm d 3 having at its 
lower end a jaw e. This arm is pivoted and the upper end 
of this arm is adapted to engage with a rail h which de¬ 
presses it and forces the jaw e into contact with the ten¬ 
sion wheel d~. As the thread is passed between the jaw e 
and the tension wheel d~, it is gripped by them and held 
securely. 
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1,714,991, Tebo, May 28, 1929. This patent to Tebo dis¬ 
closes a shuttle which is provided with a tensioning device 
which is composed of two members, as is disclosed in Figuife 
4. These members are placed in the end of the shuttle, ajs 
is shown in Figure 2, and their acting surfaces are held itn 
engagement by springs 15 and 24. These members are nor¬ 
mally held apart by means of a proper lever so that thje 
thread mav pass freelv without friction between them dui! 1 - 
ing the greater part of the run through the shed. As th^ 
shuttle enters the shuttle box, the lever 37 is depressed 
thus allowing the surfaces of the two members to engag|e 
and hold the thread securely between them, thus giving 
sufficient tension to insure a proper lay of the thread in thg 
shed. 

1,703,454, Pavia, Feb. 26, 1929. This patent to Pavig 
illustrates a shuttle provided with a lever which is pivoted 
at 22 as is shown in Figure 2, its movement beinil; 
267 limited by the slot 21 a which engages with the pin 24u 
The inner and lower end of this lever 21 is adapted 
to engage with the tension arm lOu. 

In connection with the formation of a thread composed 
of lastex wound with a textile fabric in a manner so as td 
hold the rubber fiber in an expanded condition, we bavd 
found the following patents which appear to contemplate! 
structure of this nature. 

1,822,847, Adamson, Sept. 8, 1931. In the patent to Adam-1 
son a compound of rubber lastex is formed into a fine rub-! 
ber thread and is covered with a relatively inelastic fibrousj 
covering which may be of cotton, linen, flax, silk or rayon.; 
This material being wound onto the rubber core, while thel 
core is stretched so that the finished product will remain in 
a stretched condition. 


1,864,345, Fox, June 21, 1932. This patent to Fox dis-| 
closes the use of a rubber core which is retained in a; 
stretched condition bv means of a tightlv wound covering! 
which may be of any textile thread. 

1,762,389, Fagan, June 10, 1930. In this patent to Fagan j 
the warp strands are composed of rubber which is placed; 
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under tension and then wound with a wrapping which re¬ 
tains the rubber in a tensioned condition. 

The following patents illustrate elastic threads of the 
general type discussed above: 


1,566,727 
1,566,728, 
1,655,0S9, 
1.679.S22, 


Brigham, 

Brigham, 

Chisholm, 

Hall, 


Dec. 22,1925, 
Dec. 22,1925, 
Jan. 3,1928, 
Aug. 7,192S. 


268 In the matter of the use of sizing for holding the 
lastex yarn as described in the first invention wherein 

this yarn is hbld in a stretched condition so that it may be 
woven into the cloth without the use of a special form of 
shuttle, we call the following two patents to your attention: 

1.922.943, Gobeille, Aug. 15, 1933. In this patent to Go- 
beille, an elastic fabric is formed in which a lastex thread 
is used, this thread being of the type wherein a rubber core 
is tightly wrapped with a textile thread which holds it in an 
extended condition. It is intimated that if this elastic thread 
is woven with a raw silk thread which contains a gum in its 
structure, this gum will cause the woven fabric to be suf¬ 
ficiently stiff to hold the rubber fibers in an extended posi¬ 
tion so that the fabric is fiat and no puckering is caused. 
Subsequent treatment of the woven fabric for the removal 
of the gum will release the elastic fibers and allow the fabric 
to pucker as is disclosed in Figure 1. 

1.922.944, Gobeille, Aug. 15, 1933. This second patent to 
Gobeille illustrates a fabric composed of elastic threads and 
inelastic threads. The inelastic threads are fixed and are 
sufficientlv stiff to hold the elastic threads in a stretched 
condition during the formation of the fabric without puck¬ 
ering. Wheti the fabric has been formed and taken from 
the loom, only a very small amount of shrinking is caused 
by the elastic fibers. However, when the fabric is subse¬ 
quently washed and treated, the sizing is removed from 

the inelastic threads, and the inelastic fibers shrink. 

269 The elastic fibers which have been stretched now are 
released and assume their normal condition. 
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The third invention, that is, the encasing of an elastic 
fiber with cellophane to hold it in a stretched condition, iwe 
have not been able to find. However, the following patent 
discloses a novelty yarn which is wrapped with a strip! of 
cellophane in order to give it a brilliant appearance. 

1,888,033, Frank, Nov. 15, 1932. 

During the course of our investigation we interviewed the 
Examiners in these matters and covered the following field: 
Class 139—Textile Weaving 

Sub Classes 212, 213, 214, 215, 216, 217, 218, 197, 196 *Jnd 
421. 

Class 117—Textiles, Twisting or Designing 
Sub Classes 53, 57 and 21. 

Mr. Schmidts, the Examiner in Class 139 of Division j21, 
intimated that the shuttle construction contemplated in in¬ 
vention No. 1 is new. 

In the matter of invention No. 2, although the two patents 
discussed illustrated the use of a sizing for holding the fab¬ 
ric in a stretched condition during weaving, this sizing] is 
not used on the elastic fiber itself, as is contemplated |bv 
your client. However, we have not been able to find ahy 
patent disclosing the use of a sizing for holding an elastic 
fiber in a stretched condition. 

270 The following patents illustrate the extent of tjhe 
art in the matter covering elastic fibers with textjile 
threads: 

1.759.496, Wcintraub, May 20,19^0, 

1.759.497, Weintraub, May 20,19$0, 

1,766,776, Chisholm, June 24,1930, 

1,896,783, Moore, Feb. 7,1933, 

1,961,961, Coldwell, June 5,19^4. 

We believe that we have covered the art most pertinent 
to this matter, and we are enclosing the above cited pateijts 
together with the sample of thread submitted to us. 

i 

i 

i 
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If we can be of any further service to you in this matter, 
we will be glad to hear from you. 

Yours verv trulv, 

v m 7 

CUSHMAN DARBY & CUSHMAN 

RTG :MW 
Ends. 

**#••#•••* 


PLAINTIFFS’ EXHIBIT 17. 

263 June 16, 1934 

Messrs. Cushman, Darby & Cushman 
American Security Building 
Washington, D. C. 

Re: Rubber Core Yarn Our File W 1492 
Gentlemen: 

We have received your letter of June 14 reporting on this 
matter. Will you please send us another complete set of 
the patents mentioned in your letter. 

Very truly yours, 

CHPrGMA 

264 Endorsed: Docket Division Sep 2S 1937 U. S. 
Patent Office 

Civil Action 3544 
PI. Ex. 17 

In the United States Patent Office 
Interference No. 71813 
Chittexdex v. Abbott v. Shepherd 
Abbott Exhibit No. 17. 

(1 Sheet) 

ROBERT J. KEATING 
(Seal) Notary Public 
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PLAINTIFFS’ EXHIBIT 18. 

261 June 

Nineteen 

1934 

Messrs. Roberts, Cushman & Woodberry, 

31 Milk Street, 

Boston, Massachusetts. 

Subject: Rubber Core Yarn—Your File W-1492. 

I 

Attention of Mr. Clarence H. Porter. 

i 

Gentlemen:— 

Complying with your request of June 16, 1934, we havje 
collected the patents listed and discussed in our report qf 
June 14th and are sending them to you. 

If we can be of any further service to you, we will be 
glad to hear from you. 

Yours very truly, 

CUSHMAN DARBY & CUSHMAN | 

RTG :K 
*Enc. 

262 Endorsed: Docket Division Sep 28 1937 U. S. 
Patent Office 

Civil Action 3544 j 

PI. Ex. 18 

I 

In the United States Patent Office 
Chittenden v. Abbott v. Shepherd 
Interference No. 71813 
Abbott Exhibit No. 18. 

(1 Sheet) 

ROBERT J. KEATING 
(Seal) Notary Public 


i 
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PLAINTIFFS’ EXHIBIT 19. 

258 E. J. Abbott, 

Wilton, N. H. 

July 3, 1934 

Roberts, Cushman & Woodberry, 

31 Milk Street, 

Boston, Mass. 

Re: Rubber Core Yarn W-1492 

Gentlemen:— 

Replying to your letter of the 16th ult., would it not be a 
good plan for us to file a rather simple application without 
drawing on the principle of treating the yarn with size? 
The matter of various attachments to the shuttle seems to 
be much less important and we would run into a lot of prior 
art which might be difficult to work through. There would 
be the folowing points to cover. 

First. The routine of stretching the yarn, sizing it, dry¬ 
ing it and subsequent weaving of it or knitting it in the 
stretched treated form and finally the washing out of the 
size, allowing the fabric to come back to its normal state. 

Second. The treatment of unstretched yarn with size to 
keep it from stretching when woven or knitted or otherwise 
processed. This, of course, is running close to present siz¬ 
ing methods, but we might get an allowed claim, because 
while we are using an old method, that is, sizing an un¬ 
stretched yarn, still we are using size to prevent the great 
stretch which might otherwise occur in handling this elastic 
varn. 

I do not think we need to go into the composition of the 
size at this time. We could merely describe it as a size 
made of starch, glucose, etc. making this application 

259 purely one on the process. Later on, when we get 
some formulas which may present something of nov- 
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elty, we can make further application, if need be, on the 
composition of the size. 

Very truly ours, 

EJA:K E. J. ABBOTT 

260 Endorsed: Docket Division Sep 28 1937 U| S. 
Patent Office 

Civil Action 3544 
PI. Ex. 19 

In the United States Patent Office 
Interference No. 71813 
Chittenden v. Abbott v. Shepherd 

Abbott Exhibit No. 19. | 

(2 Sheets) 

ROBERT J. KEATING 
(Seal) Notary Public 
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WEDNESDAY, AUGUST 18, 1934 


PLAINTIFFS’ EXHIBIT 20. 






«• 


THURSDAY, AUGUST 16, 19 


1 






FRIDAY. AUGUST 17. 1934 


228 
Aug. 17 



254-955-856 


best copy available 


I , 


from the original bound volume 
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PLAINTIFFS’ EXHIBIT 21. 

251 August 17, 193-^ 

i 

Mr. Edward J. Abbott 
Hillsboro Mills 
Wilton, New Hampshire 
Dear Mr. Abbott: 

Re: Rubber Core Yarn, File W-1492 

The application you suggested in your letter of Julvj 3, 
1934 is now being typed, and when reviewed and possibly 
revised in minor details, will be forwarded. 

In the meantime, perhaps you may want to outline vour 
thoughts on the following matters: j 

(1) The use of something as a substitute for size, that ! is, 
something which could be put into the elastic yarn or ma|de 
to accompany the elastic yarn, to prevent it from stretcjh- 
ing, and capable of being dissolved after manufacture jof 
the fabric. 

(2) Application of the size during the manufacture jof 

the elastic yarn, in which case the “at rest” condition jof 
the elastic yarn prior to manufacture of the fabric woujld 
be sustained in part by the size and in part by the usual 
wrapping. j 

(3) The production of certain elastic fabrics which may 
not be easy to produce with present elastic yarns, possibly, 
for example, a very open knitted or lace fabric. From mojst 
of the patents we see it would appear that in general elastic 
fabrics are of a close nature, and presumably this is caused, 
in the case of knitted fabrics, by the stitches closing up as 
soon as they are released from the needles. 

(4) The production of certain composite knit fabrics hay¬ 
ing courses of inelastic textile yarns and courses of lastejx 
yarns. If these are produced on a circular knitting machine, 
there may be some latent inventions either in the process 
or product, or possibly the machine, resulting from the abil¬ 
ity of the specially treated lastex yarns to be knit intjo 
loops of the same final size as the loops of inelastic textil^ 


I 


l 
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252 yarns under the same adjustment of knitting mecha¬ 
nism. That is to say, that a given needle, without 

adjustment as to its stroke, could act first on a textile yarn 
and then on a specially treated lastex yarn, and make the 
same size of loop of each. 

We have assumed in writing the application that the prin¬ 
cipal advantage of lastex in worsted suiting material is to 
prevent bagging and help hold the crease. Perhaps you 
may have other things which should be said about the ad¬ 
vantage of lastex in this particular field. 

Very truly yours, 

CHP :AAC 

253 Endorsed: Docket Division Sep 28 1937 U. S. 
Patent Office 

Civil Action 3544 
PI. Ex. 21 

In the United States Patent Office 
Interference No. 71813 
Chittenden v. Abbott v. Shepherd 
Abbott Exhibit No. 21. 

(2 Sheets) 

ROBERT J. KEATING 
(Seal) Notary Public 
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PLAINTIFFS’ EXHIBIT 23. 


August 30, 1934 


Mr. E. JT. Abbott 
Hillsborough Mills 
Wilton, New Hampshire 

Rubber Core Yarn—File W 1492 
Dear Mr. Abbott: 

I 

Enclosed is the application relating to rubber core yariji. 

Since we understood you would be away until after Lab(^r 
Day, we thought it best not to hold up the preparation ojf 
this application for further discussion of the things to be 
claimed, but went ahead claiming the application of this 
process both to weaving and knitting and the manufactur¬ 
ing of fabric generally. We would appreciate it if you 
would check the specification and claims very carefully tj} 
make sure our facts are right. 

In order to give the application a sufficient breadth in re¬ 
gard to knitting, it seemed necessary to illustrate some ad¬ 
vantage in the manufacture of all elastic and partially elasL 
tic knit fabric according to your method, and we would aslj: 
that you make sure these are adequately set forth in th(> 
specification and claims. 

We are not sure that it is safe to describe the size in the 
very general language employed in this draft of the apj- 
plication, for the reasons that the Patent Office or a Courj 
might hold that you had not adequately described a siz^ 
suitable for use in the process. This would depend somej 
what upon the question whether most ordinary sizes use4 
for textile purposes would work satisfactorily in your proc-j 
ess. If the size must be some special size, or if only certain 
ones of the sizes ordinarily used would work in your proc-l 
ess, there is some danger of the application being rejected 
upon the ground of insufficient disclosure, or if granted,! 
subsequently held invalid for this reason. Therefore, it! 
seems preferable to describe one size which will work in 
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your process. If it should happen that no other changes 
are required in the application, we would suggest that you 
insert a brief description of one size which will work, by 
inserting after the general description of the size contained 
in the application the words “, for example” followed by a 
specification of one suitable size. A suitable place for this 
insertion would be at the end of the sentence ending on line 
3 of page 6. We can then retype that page. 

246 Will you also please consider the matters men¬ 
tioned in our letter of August 17, 1934. Since writ¬ 
ing that letter we have tentatively included features 3 and 
4 of that letter in the application, but you may wish them 
removed, or, if they are to be retained, possibly they should 
be explained in greater detail. Features 1 and 2 of our 
letter of August 17,1934 might also be included in the ap¬ 
plication if it seems advisable. 

We have heard that there is an exhibition in Chicago of 
practically all articles which include Lastex. Perhaps if 
some kind of a catalog or description of these articles could 
be obtained it might be worthwhile to make a survey of the 
field of articles in which Lastex is used, to see how vour 
new yarn would affect the processes of manufacture and 
the articles themselves. We believe that the exhibition is 
at Marshall-Field’s Store. 

In reviewing this application, you will note from our let¬ 
ter of June 16,1934 that the closest art found in this search 
consisted of the patents No. 1,922,943 and No. 1,922,944. If 
any further features of advantage over these two patents 
occur to you, will you please let us know so that we can in¬ 
clude them. 

We still have the further possibility of an application on 
the special yarn clamp in the shuttle, described in your pre¬ 
vious letter. We should be inclined not to withhold filing 
such application because of any patented art found thus 
far, because in our opinion the patents found in the search 
did not disclose the principle of allowing the yarn to run 
free during part of the pick and then clamping it during 
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the remainder of the pick. This invention could be ma 
into a fairly simple method application. 


de 


Very truly yours, 

CHP :HG 
Enclosure # 


247 Endorsed: Docket Division Sep 28 1937 U. |S. 
Patent Office 


Civil Action 3544 


PI. Ex. 23 

In the United States Patent Office 
Interference Xo. 71813 
Chittenden v. Abbott v. Shepherd 
Abbott Exhibit Xo. 23. 

(2 Sheets) 

ROBERT J. KEATIXG 


(Seal) 

Notary Public 


PLAINTIFFS’ EXHIBIT 24. 

243 

E. J. Abbott. 


Wilton, X. H. 


Sept. 5, 1934 j 

Roberts, Cushman & Woodberry, 

31 Milk Street, 

Boston, Mass. 

Re: Rubber Core Yarn—File W-1492 j 

Gentlemen:— 

l 

Replying to your letter of August 30th relative to rubber 
core yarn, we enclose application duly executed. 

We agree with you that it would be in order to define 
the particular kind of size used, but in a definite descripj- 
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tion. Our Mr. Burke, who worked on this is away, but we 
will get in touch with him inside of a day or two and will 
then give you a complete description of just what we em¬ 
ployed in our experiments and you can then use this de¬ 
scription as outlined. 

In general, I should think this application ought to be 
made as simple as possible and then make further applica¬ 
tions on any of the various suggested developments on me¬ 
chanical developments, such as loom shuttle, as this really 
seems to be of value. 

Verv trulv vours, 

v v v 7 

E. J. ABBOTT 

E JA :K 

244 Endorsed: Docket Division Sep 2S 1937 U. S. 
Patent Office 

Civil Action 3544 
PI. Ex. 24 

In The United States Patent Office 
Interference No. 71S13 
Chittenden v. Abbott v. Shepherd 
Abbott Exhibit No. 24 
(1 Sheet) 

ROBERT J. KEATING 
Notary Public 


(Seal) 
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PLAINTIFFS’ EXHIBIT 25. 

240 E. J. Abbott. 

I 

Wilton, X. H. 

Sept. 7, 1934! 

I 

.Roberts, Cushman & Woodberry, 

31 Milk Street, 

Boston, Mass. 

’ ! 

Re: Rubber Core Yarn—File W-1492 

Gentlemen:— ! 

i 

The formulas which we used for coating the Lastex yarin 
were made up as follows: 


Borax 

60 parts 

Dextrine 

480 “ 

Glucose 

50 “ 

Casein 

50 “ 

Water 

420 “ 

Total 

1060 


Another formula was to use 

i 

I 

Calcium Tannate 18 parts 

Casein 10 “ | 

This was worked into a paste and then diluted with suffip 
cient water. 

Many of these types of formulas are put on the van|i 
under tension and the yarn must then be dried under teni- 
sion and stretched to the required amount. j 

We also developed a formula as follows: 

• 

Thymol 18 parts 

Iodoform 2 parts 

This is a liquid at 160° F but sets immediately at about 
140° F. so that no drying as such is necessary. l| 


I 






241 other \\6rds, the yarn can be run through the bath 
to coat it and as soon as it comes out of the bath and 

cools slightly it is set. 

Yerv trulv vours, 

E. J. ABBOTT 

EJA:K 

242 Endorsed: Docket Division Sep 28 1937 U. S. 
Patent Office 

Civil Action 3544 
PL Ex. 25 

In The United States Patent Office 
Interference 71813 
Chittexden v. Abbott v. Shepherd 
Abbott Exhibit No. 25. 

(2 Sheets) 

ROBERT J. KEATING 
(Seal) Notary Public 

PLAINTIFFS’ EXHIBIT 26. 

238 September 17, 1934 

Mr. E. J. Abbott 
Hillsborough Mills 
AVilton, New Hampshire 

Re: Rubber Core Yarn W 1492 

Dear Mr. Abbott: 

lYe have received your letter of September 7, 1934 de¬ 
scribing the formulas for coating the lastex yarn, and have 
revised this application by including these formulas. 

YYe have also revised the specification and claim 3, to 
take into account the fact that some possible sizes such as 
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i 


i 

I 


the third one mentioned in your letter do not need to be 
subjected to a drying operation. It seems more accurate 
to speak of the size as being hardened, and claim 3 has bee^i 
broadened in this respect. 

The changes in the application necessitate your execut¬ 
ing a new set of formal papers, which we enclose. As vo^i 
know, the application papers should be signed in the three 
places indicated for the Inventor’s signature and sworn tp 
before a notary public, and the assignment also requires 
your signature and acknowledgment before a notary publi^. 

Very truly yours, 

CHP :GM A 
*Enc. 

239 Endorsed: Docket Division Sep 28 1937 U. 
Patent Office 


Civil Action 3544 


PI. Ex. 26 

In The United States Patent Office 
Interference 71S13 
Chittenden v. Abbott v. Shepherd 
Abbott Exhibit No. 26 
(1 Sheet) 

ROBERT J. KEATING 
(Seal) Notary Public 
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PLAINTIFFS’ EXHIBIT 27. 

236 E. J. Abbott. 

Wilton, N. H. 

September 20, 1934 

Roberts, Cushman & Woodberry 
* 31 Milk St. 

Boston, Mass. 

Re: Rubber Core Yarn W 1492 

Gentlemen: 

Replying to your letter of the 17th. instant, 1 enclose the 
patent application duly executed as well as the assignment. 

Very truly yours, 

E. J. ABBOTT 

EJ A :T 
EXCLS. 

237 Endorsed: Docket Division: Sep 2S 1937 U. S. 
Patent Office 

Civil Action 3544 
PI. Ex. 27 

In The United States Patent Office 
Interference 71S13 
Chittenden v. Abbott v. Shepherd 
Abbott Exhibit No. 27 


(Seal) 


(1 Sheet) 

ROBERT J. KEATING 
Notary Public 
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PLAINTIFFS’ EXHIBIT 29. 

329 Department of Commerce 
United States Patent Office 

To all persons to whom these presents shall come , Greeting: 

THIS IS TO CERTIFY that the annexed is a true copy 
from the records of this office of the Petition, Specification 
and Oath, as originally filed, in the matter of the Pending 
Application of Edward J. Abbott, Filed September 22,1934, 
Serial Number 745,105, for Improvement in Process (of 
Making Fabric. 

IN TESTIMONY WHEREOF I have hereunto set njiy 

hand and caused the seal of the Patent Office to be affixed, 

at the City of Washington, this thirty-first day of October, 

in the year of our Lord one thousand nine hundred arid 

forty and of the Independence of the United States pf 

America the one hundred and sixtv-fifth. 

* 

CONWAY P. COE 

(Seal) Commissioner of Patents, j 

Attest: 

D. E. WILSON | 

Chief of Division. 

330 Petition. 

l 

I 

— 

i 

To the Commissioner of Patents: 

Your petitioner Edward J. Abbott, a citizen of the United 
States of America and resident of Wilton in the County of 
Hillsboro and State of New Hampshire whose post-office ad¬ 
dress is Wilton, New Hampshire prays that Letters Patent 
may be granted to him for the improvements in Process of 
Making Fabric as set forth in the annexed specification; 
and he hereby appoints Robert Cushman, Charles D. Wood- 
berrv and Charles S. Grover, practicing under the name 



128 


and style of Roberts, Cushman & Woodberrv, (Reg. Xo. 
12,202), 31 Milk Street, Boston, Massachusetts, his attor¬ 
neys, with full power of substitution and revocation, to sign 
his name to the drawings, to prosecute this application, to 
make alterations and amendments therein, to receive the 
patent, and to transact all business in the Patent Office con¬ 
nected therewith. 

[Inventor's Signature:] EDWARD J ABBOTT 
Specification. 


To all whom it map concern: 

Be it known that I, Edward J. Abbott, a citizen of the 
United States of America and resident of Wilton in the 
County of Hillsboro and State of Xew Hampshire have in¬ 
vented new and useful improvements in Process of Making 
Fabric of which the following is a specification: 

331 This invention relates to the manufacture of tex¬ 
tile fabrics which include elastic threads, and al¬ 
though of general applicability to fabrics whether made by 
weaving, knitting, braiding, netting, lace-making or other 
processes, will principally be explained by way of example 
as applied to incorporating elastic threads in woven 
worsted. In the resulting worsted material, which is well 
adapted for men's clothing, the warp may for example be 
wholly of worsted, and the filling may for example be 
mainly of wool with every sixth filling thread of elastic 
yarn which renders the material better able to hold a 
crease and to resist bagging when worn in a garment. 

One example of an elastic thread or yarn suitable for the 
above use and other uses of the present invention is the 
elastic yarn described in United States Letters Patent Xo. 
1,822,847, although other types of elastic strands formed 
partly or wholly of rubber or rubber compositions may be 
employed. In general in the manufacture of elastic yarns, 
the rubber core, either square or round in cross section, is 
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subjected to tension so as to stretch it substantially be¬ 
yond its relaxed length (for example 50%) and while so 
stretched is wound tightly with one or more layers of wrap¬ 
ping thread. Upon release of the tension the wrapping mja- 
terial then serves to restrain the rubber core against ex¬ 
panding in diameter and consequently against contracting 
in length. In this untensioned state the wrapped elastjic 
yarn is referred to as being “at rest”. From this “^t 
rest” condition a single yarn will stretch out vefv 
materially under tension, and then return to its “^t 
rest” length at ■which the wrapped covering prevents 
further contraction. Since nearly all operations in the 
manufacture of fabrics put varying degrees of tension qn 
the yarns, elastic yarns in numerous instances pre- 
332 sent real difficulties to the fabric manufacturer par¬ 
ticularly when his equipment and process are those 
intended for use on inelastic textile yarns. 

For example, in the making of a woven or knitted fabric, 
in which all the varns are like or simliar textile strands, for 
example each of the threads being a mixture of silk arid 
wool, the yarns of the woven or knitted piece of fabric wi ll 
shrink uniformly, or at least uniformly as to warp yarns 
and uniformlv as to filling varns in the case of wov^n 
fabric. However, when a fabric is made primarily of rub¬ 
ber yarn, each yarn immediately when released from tension 
tends to contract an amount dependent upon the amount 
of tension to which it has been subjected. Thus in knitting, 
the individual stitches immediately become much smaller 
and closer together as soon as they move out of the region 
of the needles, and if a take-up device is employed to ten¬ 
sion the knitted piece, a further contraction of the piece 
as a whole takes place as the material passes out from tlbe 
influence of such tension. In making woven fabrics, either 
elastic warps or elastic wefts are subject to elongation ai)d 
contraction as the tension on them changes during tjie 
weaving, and the piece as a whole will, of course, tend fo 
contract in the direction of its elastic threads immediately 
upon release of the woven material from the loom. 


i 

I 

I 
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It may here be noted that although operations of knitting 
or weaving are in some cases practiced on inelastic tex¬ 
tile yarns withbut the necessity for applying any intentional 
frictional tensioning effect on the feed, nevertheless very 
substantial tensions are momentarily set up at critical in¬ 
stants in the manipulation of the yarn by the machine. Thus 
in knitting, although no tension device is employed, a sub¬ 
stantial tension occurs at the moment of stitch-formation 
both on the yarn of the newly formed loop and the yarn of 
the loop it is being drawn through. Again, in weav- 
333 ing the rapid pick of the shuttle imparts an effective 
tension to the weft. These momentary tensions are 

effectivelv resisted bv the inelastic nature of ordinarv tex- 
• • •> 

tile varns, but are not resisted bv a vara having the exten- 
sibility of rubber, as a consequence of which the latter type 
of yarn exhibits its tendency to shorten in the piece, im¬ 
mediately upon release of tension. 

The situation becomes complex when rubber yarns are 
woven or knitted with textile yarns, for as will be evident 
from the foregoing, a fabric manufacturing implement 
(such as a knitting needle or a shuttle) will have a different 
effect on an elastic yarn than on an inelastic textile yarn, 
and further, shrinking of the textile vara in finishing will 
contract the piece an amount which is quite independent of 
any tendency of the elastic yarns to contract as the result 
of release of machine tension. Therefore except in cases 
where marked peculiarities in the finished piece are desired 
(for example, differences in the closeness of knitting, or 
. plaited, erepod or puckered surface effects in the weave) 
the production of an acceptable piece from a combination of 
rubber yarns and inelastic textile yarns is attended with 
considerable complexity. In the case of worsted suiting 
material in which it is especially desirable to incorporate a 
relatively small proportion of elastic yarns in the filling, 
the trade cannot be expected to accept any fabric that does 
not appear substantially as flat as ordinary worsted ma¬ 
terial, and in particular any material having even a tend¬ 
ency toward the surface effects which characterize the 
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woven elastic fabrics used for stretchable garments. 

334 Although certain parts of my invention are appli¬ 
cable to the production of fabric wholly of elastic 

yarn, the invention will be described by way of example as 
applied in a fuller extent to the more difficult problem cj>f 
producing an acceptable worsted suiting in which a smajll 
proportion of elastic weft yarns are incorporated. 

Initially I determine the amount a woven worsted piece 
shrinks from the width as woven to the width as finished 
and shrunk. In a typical case where the worsted is Londop 
shrunk, the piece will be woven 72" wide in the loom anjd 
after being finished at the mill and London shrunk will bie 
56" wide. It may be noted that in this case the ratio of tlije 
width as woven to the shrunk width is close to l 1 /; times, i 
In case the elastic weft varns are to lie in a verv slightlV 
elongated state near their “at rest” state in the finished 
shrunk web, it may, for example, be determined that 54y 
of the “at rest” length of yarn shall lie in a 56" width oif 
finished shrunk goods, from which it follows that this samj? 
54" of the “at rest” length of yarn should be 72" in length 
during the weaving. I then subject the supply of elastic 
weft yarn, which may be that of said patent Xo. 1,822,S47|, 
to stretching from its “at rest” length to 72/54 (equal? 
1%) times that length, that is, before weaving, I put th$ 
elastic yarn in a predetermined linear condition which will 
permit the desired amount of elastic yarn (on the “at rest’t 
basis) to be incorporated in the woven fabric without dej 
pendence upon stretching during the fabric-manufacturing 
operation. In this predetermined condition of the yarn, I 
apply size thereto and cause the size to harden, thus fixingj 
the yarn in the desired state in which it cannot contract.! 
The size may be of any suitable adhesive composition 1 ! 

335 of sufficient tenacity for the purpose indicated, butj 
not destructive of the flexibility necessary for wind-J 

ing and weaving, and capable of subsequent removal, pre-j 
ferably by water. Preferred compositions of size are as! 
follows: 

i 

i 

i 

i 
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(1) 

60 parts 

Dextrine 


480 parts 

Glucose 


50 parts 

Casein 


50 parts 

Water 


420 parts 

Calcium 

(2) 

Tannate 

IS parts 

Casein 


10 parts 


worked into a paste and then diluted with sufficient water 
to render it capable of being applied as a liquid. 


(3) 

Thvniol 

Iodoform 


18 parts 
2 parts 


The first two of the above compositions harden upon dry¬ 
ing, which can be accomplished by any desired type of 
drier, the yarp being kept in its desired and predetermined 
lengthwise state until the size has hardened. The last of 
the above compositions is a liquid at 160° F. but sets im¬ 
mediately at about 140° F. so that after the yarn has been 
run through a bath of this size the applied size hardens 
very quickly when it cools slightly. 

336 With its jacket of hardened size, the yarn if previ- 
ouslv stretched bevond its “at rest” length, cannot 
return to such “at rest” length. In addition, the elasticity 
of the yarn is substantially suspended while the coating of 
hardened size remains on it. Thus in this sized condition, 
the normallv elastic varn is liardlv more elastic than the 

• i • * 

woolen filling yarns with which it is to be woven, and these 
two different yarns can be handled in the weaving in the 
same manner and by the same kind of shuttles and with the 
use of the same kind and adjustments of tension devices, 
(if tension devices are employed). Good results are ob¬ 
tained by having each sixth weft of the worsted piece con¬ 
stitute one of the rubber yarns, treated as described above. 
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In the finishing of the piece, the water and soap cus¬ 
tomarily employed serve to dissolve the size from the rub¬ 
ber yarns, permitting these yarns to become elastic agaiin. 
The finishing and London shrinking of the piece result in a 
narrowing from the 72" woven width to about 56" width. In 
this state of the piece the elastic yarns are almost in thbir 
“at rest” condition, being only slightly extended thete- 
from, and the piece is flat and practically indistinguishable 
in appearance from an ordinary piece of worsted. 

It will now be apparent that the invention is capable!of 
various applications, differing in accordance with the 
character of the goods to be produced. The character, 
thickness and cross-sectional shape of the rubber or rubber 
composition yarn may be altered, and the textile coverings 
applied thereto can be varied or in some cases, omitted. 

The lengthwise condition in which the elastic varni is 
337 fixed by the size will likewise depend upon tjhe 
character of the goods to be produced, the process 
of manufacture and the character of the textile varnsjif 
any, which are to be incorporated in the goods. For Ex¬ 
ample, in the formation of a knitted fabric, consisting wholly 
of elastic yarns, the present invention facilitates obtaining 
when desired a very open form of elastic or stretchable 
fabric. The size on the yarn suspends the elastic properties 
of the yarn during the knitting, enabling the knit stitches to 
remain in approximately the dimensions formed by the 
needles. The final dimensions of the stitches after the sijze 
is dissolved will then be dependent upon the lengthwise con¬ 
dition of the yarn when the size was applied, and the mcjst 
open construction of the finished knit piece will be obtained 
in case the size has been applied to the elastic yarn when the 
latter is substantially at its “at rest” condition. 

Again, in the knitting of a fabric comprising both textile 
yarns and elastic yarns, the present invention permits t^ie 
two to be fed under the same tension at different instants jto 
the same needles similarly adjusted, with the production Of 
equal sized stitches of each yarn. Any special feeding 
mechanism for the elastic varn is rendered unnecessary, i 
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The invention therefore includes the production, as an 
article of manufacture, of rubber or rubber-composition 
yarn, preferably covered by textile material, and carrying 
dried size which enables the yarn to be treated substantially 
as an inelastic textile yarn during fabric manufacture but 
which is capable of dissolution thereafter to permit the 
rubber yarn an!v desired amount of construction prede¬ 
termined by the extent if any to which the yarn was stretched 
when the size was applied. By the production of series of 
coated elastic yarns, of which one has been sized in 
33S the “at rest” condition and the others severally at 
progressively increased amounts of stretch, the tex¬ 
tile manufacturing industrv can have available for anv use 
in which elastic yarn is desired a suitable yarn capable of 
being handled as an inelastic yarn and of predetermined 
elastic property or “at rest” dimension after the dissolu¬ 
tion of the size. 

In the appended claims, references to rendering the elas¬ 
tic yarn approximately inelastic, and to suppressing the in¬ 
herent elasticity of the elastic yarn, are intended in a prac¬ 
tical and not a theoretically absolute sense, that is, absolute 
inelasticity is not required or even desirable, the object be¬ 
ing rather to avoid an objectionable elongation under actual 
operating conditions. 

339 I CLAIM: 

1. Process of making fabric including elastic yarn, com¬ 
prising stretching the elastic yarn, applying size thereto to 
restrain it against contraction from this stretched condi¬ 
tion, manufacturing the fabric, and removing the size from 
the elastic yarn of the fabric. 

2. Process of making fabric including elastic yarn, com¬ 
prising as a preliminary operation, applying size to the 
yarn to render the yarn approximately inelastic during 
manufacture of the fabric, manufacturing the fabric, and 
removing the size from the thus treated yarn thereof. 

3. Process of making fabric including both elastic yarn 
and textile yarn, comprising initially causing the elastic 
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yarn to assume a condition of linear extension sufficiently 
beyond its normal “at rest” condition to permit the elastic 
yarn to be at or near its “at rest” condition after finishijng 
of the fabric, temporarily fixing the yarn in said condition 
by applying and hardening soluble substance thereon, manu¬ 
facturing the fabric, and dissolving the said soluble sub¬ 
stance from the elastic yarn. 

4. Process of making shrunk woven fabric having bo]tli 
elastic and textile yarns extending in one direction therein, 
characterized in that, before weaving, the elastic yarns are 
temporarily fixed by soluble adhesive in an extended condi¬ 
tion in which the ratio of the extended length of yarn to the 
“at rest” length thereof is approximately the same as the 
ratio between the dimension of the fabric in the direction 

of its elastic varus when woven and the dimension of the 
* 

fabric in said direction after shrinking. 

340 5. Process of making shrunk woven fabric haviilg 

textile filling yarns and elastic filling yarns, charac¬ 
terized in that before weaving, the elastic filling yarns ate 
temporarily fixed by soluble adhesive in an extended con¬ 
dition in which the ratio of the extended length of varn to 
the “at rest” length thereof is approximately the same a|s 
the ratio between the width of the fabric when woven an|d 
the width of the fabric after shrinking. j 

6. Process of making woven woolen fabric of which a 
portion of the filling yarns are elastic, characterized in thajt 
before weaving, the elastic filling yarns are temporarily 
fixed by soluble adhesive at approximately 1% times tlieijr 
“at rest” length. 

7. A yarn comprising a body of rubber or rubber conj- 
position, said yarn including a soluble size adapted to sup¬ 
press the inherent elasticity of the yarn during manufacture 
of fabric therefrom and adapted to be removed thereafter!. 

5. A yarn comprising a body of rubber or rubber comj- 

position, said yarn including a soluble size and being rej- 
strained by said size against contraction, the length of sai( 
yarn bearing a predetermined relation to the length it woulc 
assume in the absence of said size. ! 
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9. A yarn comprising a body of rubber or rubber com¬ 
position, and a textile covering therefor adapted to re¬ 
strain the yarn against longitudinal contraction beyond a 
predetermined limit, and including a soluble size acting to 
suppress the inherent elasticity of the yarn during manu¬ 
facture of fabric therefrom and adapted to be removed 
thereafter. 

341 10. Process of making fabric having therein both 
textile yarn and elastic yarn, including initially sup¬ 
pressing the inherent elasticity of the elastic yarns, han¬ 
dling the two 'yarns under similar conditions during the 
association of the two in the manufacture of the fabric, and 
thereafter restoring the inherent elasticity of the elastic 
yarns. 

11. Process of making woven fabric having therein both 
textile yarn and elastic yarn, including initially suppres¬ 
sing the inherent elasticity of the elastic yarn, subjecting 
the two yarns to similar conditions during manipulation of 
the yarns as wefts, and thereafter restoring the inherent 
elasticity of the elastic yarns in the woven piece. 

12. Process Of making woven fabric having therein both 
textile yarn and elastic yarn, including initially suppressing 
the inherent elasticity of the elastic yarn, subjecting the 
two yarns to similar conditions of shuttle tension during 
weaving, and thereafter restoring the inherent elasticity 
of the elastic yarns in the woven piece. 

13. Process of making knitted fabric having therein both 
textile yarn and elastic yarn, including initially suppressing 
the inherent elasticity of the elastic yarn, knitting the two 
yarns under similar conditions of stitch formation, and 
thereafter restoring the inherent elasticity of the elastic 

yarns in the knitted piece. 

342 14. Process of making knitted fabric having therein 
both textile yarn and elastic yarn, including initially 

suppressing the inherent elasticity of the elastic yarn, knit¬ 
ting the two yarns under similar tension, and thereafter 
restoring the inherent elasticity of the elastic yarns in the 
knitted piece. 


] 
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15. The process of claim 14 in which both the elastic yar^i 
and the textile yarn are fed at different times to the sarqe 
needles similarity adjusted. 

343 Signed by me at Wilton, New Hampshire thjjs 
twentieth day of September 1934. 

[Inventor’s Signature:] EDWARD J. ABBOT'|r 

Oath. 

— 

State of New Hampshire 
County of Hillsboro ss. 

Edward J. Abbott the above-named petitioner, being 
sworn, deposes and says that he is a citizen of the Unitejl 
States of America and resident of Wilton, New Hampshire 
that he verily believes himself to be the original, first, and 
sole inventor of the improvements in Process of Making 
Fabric described and claimed in the annexed specification!; 
that he does not know and does not believe that the same 
was ever known or used before his invention or discover^ 
thereof, or patented or described in any printed publicatioji 
in any country before his invention or discovery thereof, opr 
more than two years prior to this application, or in publi^ 
use or on sale in the United States for more than two vears 
prior to this application; that said invention has not beeh 
patented in any country foreign to the United States on aji 
application filed by him or his legal representatives or asj- 
signs more than twelve months prior to this application!; 
and that no application for patent on said improvement ha$ 
been filed by him or his representatives or assigns in an^ 
country foreign to the United States. 

[Inventor’s Signature:] EDWARD J. ABBOTT 

Subscribed and sworn to before me this 20th. day of Sepj- 
tember 1934. 

JULIA M. KECY 
(Seal) Notary Public. 
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Department of Commerce 
United States Patent Office 

To all persons to whom these presents shall come, Greeting: 

This is to certify that the annexed is a true copy from the 
records of this office of the File Wrapper, Contents and 
Drawing, in the matter of the Pending Application of 
Thomas Lewis Shepherd, Filed May 9, 1934, Serial Num¬ 
ber 724,814, for Improvement in the Manufacture of Fabrics 
Consisting Wholly or Partly of Rubber Elastic Threads. 

In Testimony Whereof I have hereunto set mv hand and 
* •» 

caused the seal of the Patent Office to be affixed, at the City 
of Washington, this twenty-third day of March, in the year 
of our Lord one thousand nine hundred and thirty-six and 
of the Independence of the United States of America the 
one hundred and sixtieth. 

CONWAY P. COE 
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350 To all whom it may concern 

Be it known that I, Thomas Lewis Shepherd, a subject of 
the King of Great Britain and Ireland, and residing at 
Bush House, Aldwych, London, W. C. 2, England, lijave 
invented certain new and useful “Improvements in ^nd 
relating to the manufacture of fabrics consisting wholly! or 
partly of rubber elastic threads”, of which the following is 
a specification:— 

351 This invention relates to the manufacture of fabric 
or lace work consisting wholly or partly of rubjber 

elastic threads. 

In the weaving or knitting of a fabric from such threaids, 
whether they are bare or are covered with a fibrous winding 
of cotton, silk, wool or the like, there is difficulty in con¬ 
trolling the tension of the threads, this being increased 
when they are very line. Various suggestions have b<ien 
made to overcome this drawback, but they usually entail a 
modification of, or an adaptation in, the construction of the 
shuttles or in the selvedge. In spite of these suggestions, 
however, for overcoming the difficulty, the weave or kiiit 
still continues to be unsatisfactory, because there is a ten- 
dencv for local irregularities to be set up in the fabric lor 
an imperfect selvedge is formed which spoils the material, 
and moreover the variation in tension tends to create shiir- 
ring, cockling and other imperfections. 

Again when the pirn is empty or about to become ex¬ 
hausted, the last pick needs to be withdrawn before con¬ 
tinuing to weave. Moreover a defect is sometimes caused 
by a slight difference in the length of the weft threads, j 

The object of the invention is to so control the thread 
before and during weaving that it exerts no tension or it | is 
in a static condition, so as to thereby eliminate all irregular 
patches, lines or zones in the fabric. 

Another object of the invention is to temporarily deprive 
the rubber thread of its elasticity to enable it to be con¬ 
veniently worked, the elasticity being finally restored to it 
again, by and during the subsequent dressing, finishing afid 


i 
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other operations necessary to completely finish the fabric. 

The invention will now be described with reference 

352 to the accompanying drawings, in which:— 

Figure 1 is a perspective view of one form of ap¬ 
paratus by which the stretch of the rubber threads may be 
controlled. 

Figure 2 is an elevation of a shuttle bv which the stretch 
during weaving is controlled. 

Figure 3 shows a thread the stretch of which is under 
control, and 

Figure 4 shows one form of covered thread that may be 
used. 

In carrying the invention into effect according to one 
embodiment, the rubber thread a is prepared in any suitable 
way, such as by extrusion from a solution of rubber from an 
aqueous dispersion of latex, or by being cut from a sheet, 
and either left bare, or covered by a helical winding of 
cotton, silk or the like, as shown at b, Figure 4. Such a 
winding is then supplemented by a second outer helical 
winding as shown at c. and the respective windings are of 
relatively opposite twist. 

A thread prepared in any of these ways is then extended 
for weaving, knitting, lace making or any other purpose to 
an extent which is somewhat or slightly below its full ex¬ 
tensibility, and this extension is effected in one way as 
follows:— 

Referring more particularly to Figure 1, which illustrates 
a number of threads simultaneously treated, each thread is 
wound upon a series of differential stretching rollers of 
which the first d is of the smallest diameter. The threads in 
their natural relaxed condition are wound for a few turns 
each upon the first series of rollers d and then the threads 
are carried on to the next series of rollers e which are 

353 driven at the same speed but are slightly larger in 
diameter than the set d. By the higher peripheral 

speed of the rollers e the threads receive a first degree of 
stretch. After a few turns around the rollers e, the threads 
are led away to a third series of rollers / which are driven 
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at the same speed but are larger in diameter so that the 
threads receive a second degree of stretch. This repeated 
and progressive stretching has the effect of temporarily 
destroying the elasticity or resilience of the rubber threads 
in which condition they are wound upon final takeup rollprs 
g with a further stretching action. Finally the threads ^re 
led away to cops, bobbins or pirns, indicated at Figurej 1, 
for the purpose of weaving. 

It is to be understood that the various sets of stretching 
rollers are mounted on shafts k, 1. w, respectively, epch 
shaft carrying a gear or spur wheel w, the various sjjur 
wheels being geared together as a train by a series of itjlle 
gear wheels o, whereby the various stretching rollers gjre 
driven at the same speed and in the same direction, in tjhe 
example shown, a clockwise direction. The take-up rolleif g 
mounted on shaft p is also driven from the same train, tjhe 
shaft being fitted with a gear wheel g 1 and driven through jan 
idler as before. The cops h are preferably arranged in 
echelon as shown and are each driven of the shaft p through 
pulleys r, belts s and a pulley t arranged on each of the cd>p 
spindles u. 

The arrangement of such a stretching and driving ge^r 

shown in Figure 1 is shown as purely diagrammatic and iit 

will be understood that the stretching roller d and its ge<jr 

wheel n are actuated through a suitable form of prji- 

354 marv drive not shown. Anv other form of stretching 
* • ]■ 
and driving gear may be employed. 

In the arrangement shown in Figure 1, the rubber threajd 
is subjected to a tension control which consists in pro¬ 
gressively stretching the thread up to and somewhat beloy* 
its elastic limit, and it has been found by this treatment thqt 
the thread is temporarily deprived of its elasticity or resi¬ 
lience. There is thus imparted to the thread a sort of lon¬ 
gitudinal “set” or rigidity before it passes into the loorji 
for weaving, so that the weaving operation will not be coml- 
plicated by any stretching of the various threads. To pr el- 
vent any tendency for the threads to stick together, the cops 
h are shown as rotating in contact with a bed v of French 


i 
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chalk or similar dusting or lubricating medium. It is to be 
noted that the thread is wound on to each of the cops in a 
pronounced or bold cross winding to ensure there being no 
further tension exerted thereon. With such a treatment of 
the thread it is found that anv ordinary shuttle may be used 
when the thread is to be woven and no modification of the 
shuttle will be Required, and the same will apply when the 
thread is to be knitted or manufactured into lace. 

Referring now to Figure 2, another means is therein il¬ 
lustrated by which stretch control is exerted upon the 
thread. This comprises a modified form of shuttle on to 
the pi i'll ir of which the rubber elastic thread is wound with¬ 
out anv tension in its natural relaxed condition. The sue- 
ceeding weaving operations are now carried out with a pre¬ 
determined allowance of stretch from zero upwards, and 
for this purpose the thread as it leaves the pirn is subjected 
to a frictional drag which is exerted by a furred sleeve 
shown at x near one end of the shuttle, and by a tuft 
355 device //. The thread is passed through these devices 
in succession and they are adjusted so that their 
fibres or filaments exert a certain amount of friction on the 
passing thread which finally emerges from the shuttle by 
the usual eye .r. In further detail the furring device com¬ 
prises a tube 10 which is internally coated with a sleeve of 
fur or other filfimentitious material, and the fibres of which 
drag upon the thread to an extent determined by the size of 
the tube and the amount of fur material arranged therein. 
The “tuft** / is formed of a centrally arranged socket 
within which is held a quantity of cotton wool, fine fabric or 
other material, through which the thread is centrally drawn 
so that it is again subjected to a drag. By adjusting the 
quantity of fibrous material mounted in the tuft to a desired 
degree of stretch control is exerted on the thread. 

Such a stretch control may be exerted upon the thread by 
a third system, which consists in coating the thread a either 
in its natural relaxed condition or under a desired degree 
of stretch with a suitable kind of soluble adhesive as shown 
at 11 in Figure 3. Such an adhesive coating which should 


be a quick drying one may consist of glue, gelatine, solution 
of cellulose, starch, wax, resin or the like, or a suitable var¬ 
nish. It may be applied by coating, spraying or otherwise, 
before the process of weaving. The coating will be applied 
and allowed to dry to such a degree as will impart to jthe 
thread a rigid or semi-rigid set so that the resulting thread 
will not possess the characteristic of stretch, and is d e * 
prived of its elasticity or resilience as before. 

336 As stated above, the adhesive used is of suelj a 
character that it will quickly dry, but if necessary 
the drying can be accelerated by artificial drying meansjof 
any kind. 

It is to be understood that the threads above referred to 
may comprise either the uncoated or uncovered rubber jit- 
self, or may comprise those with a winding thereon of silk, 
cotton, or other fibrous material such as is shown in Fig¬ 
ure 4. 

The thread or yarn having thus been coated with an ad¬ 
hesive as above described, is then woven or knitted into a 
fabric. Subsequently by a later process the adhesive cost¬ 
ing is removed or otherwise eliminated by washing, dissolv¬ 
ing or otherwise, when it will be found that the elasticity, 
or resilience of the threads has been restored; but in soipe 
cases the adhesive may be only completely removed wh^re 
any particular characteristic of stiffness is desired in the 
fabric. 

In any of the above described modifications the fabfic 
mav be finished bv boiling it so as to cause it to shrink to its 
limit, whereupon it may be calendered on a steam calendar, 
being boiled again if necessary, and again steam calenderejd, 
and then put through a finishing calender. 

It is also to be understood that the finishing process has 
to be carried out without anv stretching of the fabric. 

From the foregoing it will be understood that stretch cojn- 
trol over the thread, yarn or fabric is obtained, so that the 
loom has to deal with a material possessing a constant nop- 
stretch, after which the control is removed, leaving a flexible 
fabric which is uniform in character, surface and ap- 
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357 pearance. The desired elasticity is determined by 
the amount of stretch applied to the yarn during the 

operations, stretching, sizing or coating or the like. 

The fabric described in the foregoing may be made wholly 
from warps and/or wefts which are of elastic rubber, or 
partly from ordinary non-extensible textile warps and/or 
wefts, and those of elastic rubber. In using ordinary textile 
warps and wefts, the stretch control will not be required. 

358 1. An improved method of manufacturing a fabric 
which includes a series of elastic rubber threads, 

consisting in subjecting the threads to the action of a con¬ 
trol, so that when it is being woven the thread will have no 
tendency to stretch, and subsequently removing such stretch 
control. 

2. A method of manufacturing fabric which includes a 
series of elastic rubber threads, as claimed in Claim 1, in 
which the threads are bare or which are wound with a 
fibrous covering. 

3. A method of manufacturing a fabric as claimed in 
Claim 1, consisting in first depriving the elastic rubber 
threads of their elasticity and resilience, leading the thread 
thus treated into the machine for manufacturing a fabric, 
and subsequently restoring elasticity and resilience to the 
threads. 

4. A method of manufacturing a fabric as claimed in 
Claim 1, consisting in progressively stretching the rubber 
thread to near its elastic limit, so as to deprive it of its 
elasticity and resilience, then leading such treated thread 
into the machine for making the fabric, and subjecting the 
fabric to a finishing operation during which the elasticity is 
restored to elastic rubber threads. 

5. A method of manufacturing a fabric as claimed in 
Claim 1, consisting in leading elastic rubber threads in their 

natural relaxed condition to a spool, cop or pirn and 

359 winding it thereon without any stretch and subse¬ 
quently leading the thread from the pirn, cop or 

bobbin through textile means winch exert a drag upon the 
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thread and before it passes into the machine for making 
a fabric, whereby the fabric is manufactured with a pre¬ 
determined amount of stretch onlv. 

* i 

a suitable adhesive or varnish and allowing it to drv, where- 
by stretch control is applied to the thread, after which the 
thread thus treated is led into a machine for manufactir- 
ing a fabric, after which the coating or adhesive is removjed 
from the fabric and the threads either wholly or partly, iso 
as to restore again to the threads their capacity to stretch. 

7. In the manufacture of a fabric as claimed in Claimj 1, 
the combination of a series of rollers driven at the saijne 
speed but of progressively increasing diameter over wh^ch 
an elastic thread is wound for the purpose of progressively 
stretching the elastic rubber thread so as to deprive it !of 
its elasticity and resilience, then leading the thread this 
treated over a take-up roller and subsequently leading tie 
thread to a cop, bobbin or pirn for subsequent use in a lo(jm 
or other machine for making a fabric. 

8. In the manufacture of a fabric as claimed in Claim 1, 
an improved shuttle comprising a pirn upon which an elas¬ 
tic rubber thread is wound without stretch, one end of the 
shuttle being provided with a furring device as well as! a 
tuft device, whereby the thread as it leaves the pirn will toe 
subjected to a dragging or retarding action. 

9. A method of manufacturing a fabric as claimed 
360 in Claim 1, in which the fabric resulting from the 
processes above claimed is subjected to one or mole 
boiling processes and is treated in one or more calendering 
devices, so that the finished fabric is of uniform surface aid 
without any irregularities. 

10. A combination of the above described methods aid 
apparatus for producing a fabric consisting wholly or partly 
of elastic rubber threads, and which will be smooth in ap¬ 
pearance and have no wrinkles or irregularities but has] a 
smooth surface. 


i 


6. A method of manufacturing a fabric as claimed jin 
Claim 1, consisting in cutting the elastic rubber thread with 
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364 Endorsed: Mailed Aug 21 1934 

Div. 21 Room 7733 EO:AEG Paper Nol 3 

I 

Department of Commerce 
United States Patent Office 
Washington 

° I 

Applicant: Thomas Lewis Shepherd 
Ser. No. 724,814 
Filed May 9,1934 

For Manufacture of Fabrics Consisting Wholly or Partjly 
of Rubber Elastic Threads 

I 

Marks & Clerk, 

National Press Bldg., 

Washington, D. C. 

References used in this action: 

l 

Siever (Br.) 6,366 Jan. 17,1833 139-4121 

(No. drwg.—1 shts. Spec.) 

France 1,535,660 Apr. 28,1925 26-3^ 

Alsop et al (Br.) 10,407 Nov. 25,1844 139-4j21 

(1 sht. drwg.—5 shts. Spec.)j 


Other pertinent art: 


Gobeille 

1,922,944 

Aug. 15,1933 

139-4121 

Hale 

1,166,204 

Dec. 2S, 1915 

139-2jL3 

Murphy (Br.) 

304, S35 

Jan. 31,1929 

139-218 


(1 sht. drwg.—3 shets. Spec.) 

Harrison (Br.) 

919 

Feb. 25,1S82 

139-4121 


(No. drwg.—1 sht. Spec.) 

Serrell 

334,620 

Jan. 19,1886 

19-3 S 

Eaton (Br.) 

346 

Jan. 20,1883 

139-4126 


(No. drwg.—Sheets. 1-4 Spec.) 1 

Brigham 

1,566,727 

Dec. 22,1925 

139-4121 


It is believed that the only certain types of rubber threads 
will become non-elastic when subjected to extreme stretcjh- 
ing, for example the type of rubber thread disclosed in Brit¬ 
ish patents to Sievier and Alsop et al. Ordinary rubber 
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threads such as are now in commercial use and which type 
of threads are apparently contemplated by applicant, see 
lines 10-14, page 3, will apparently not react to stretching 
in such a manner. Applicant should more fully explain the 
invention. New matter must not be added of course. It is 
noted that applicant states that the object of his invention 
is to so control the thread in such a manner that it exerts no 
tension or is in a static condition. In the species illustrated 
by Figure 2 these objects would not be carried out as ap¬ 
parently the thread is merely tensioned to a certain degree, 
further stretching or retraction of the thread being per¬ 
mitted if the tension during weaving is increased or de¬ 
creased. 

365 Claims 1, 2 and 3 appear to be generic to the 

species illustrated by Figures 1 and 3 but not generic 

to the species illustrated by Figure 5 inasmuch as in said 

species it cannot be seen that the threads are deprived of 

their elasticitv. 

%* 

Claims 4 and 7 will read only on the species illustrated 
bv Figure 1. 

Claim 6 will read only on the species illustrated by Fig¬ 
ure 3. 

Claims 5 and S are indefinite and inaccurate but appear 
to be drawn to the species illustrated by Figure 2. These 
claims are indefinite or inaccurate in that they are made de¬ 
pendent on claim 1, which requires that the thread be sub¬ 
jected to the action of a control so that it will have no ten¬ 
dency to stretch, and also call for the method and apparatus 
of Figure 2 which apparently will not produce the results 
required in claim 1. 

Claims 1, 2 and 3 are rejected on Sievier as defining 
nothing patentable thereover. This patent, see lines 1-7, 
page 4, fully teaches the idea of stretching rubber threads 
to render them non-elastic fabricating them and subse¬ 
quently restoring their elasticity. The threads of Sievier 
may be covered, see the fourth and fifth lines from the bot¬ 
tom of page 2. 
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Claim 9 is rejected as defining nothing patentable o\, L er 
Sievier as explained in the rejection of claims 1-3. Sievier 
applies heat to restore the elasticity. Xo invention can be 
seen in substituting a boiling step therefor. Calendering 
of fabrics is of course an old and well known expedient jin 
the art as evidenced by France and no invention can ‘be 
seen for adopting it in the Sievier process. 

Claim 10 is rejected as failing to particularly point c^ut 
and distinctly claim the invention as required by R. jS. 
4888. 

366 Inasmuch as there are no allowable generic claiips 
applicant must elect a single species to be prosje- 

cuted. See Commissioner’s Order 3254 of October 7, 

In line 2 of claim 6 should “cutting” be covering? 

Claims 6, 7 and 8 are objected to as being indefinite j.n 
that they are apparently intended to be machine claims bijit 
are made dependent upon a method claim. 

Claim 2 is further rejected as being alternative in thit 
it states that the threads are “bare or are wound with la 
fibrous covering. 

Art pertinent to the several species is cited. 

T. J. THOMPSON 
E.S.O. Examiner. 

367 Endorsed: Application Div. Feb 21 35 U. S. 
Patent Office 

Endorsed: United States Patent Office Feb 23 1935 Div}. 
Textiles 21 

In the United States Patent Office j 

In re application 

Applicant: Thomas Lewis Shepherd 

Title: 724,814 

Ser. Xo.: May 9,1934 

Filed: Manufacture of Fabrics, etc. 

Div. 21 Room 7733 
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Substitute Power-of-Attorney 

Hon. Commissioner of Patents, 

Washington, D. C. 

Sir: 

In the matter of the above patent application please sub¬ 
stitute Eustace S. Glascock, Wm. Webster Downing and 
Charles P. Seebold, constituting the firm of Glascock, Down¬ 
ing & Seebold (whose register number is 13992), National 
Press Building, Washington, D. C., as attorneys in our 
stead. 

MARKS & CLERK 

368 Endorsed: Application Div. Feb 21 35 U. S. 
Patent Office 

Endorsed: United States Patent Office Feb 23 1935 Div. 
Textiles 21. 

In the United States Patent Office 
Amendment 

Thomas Lewis Shepherd 
Serial No. 724,S14 
Filed May 9,1934 

For Manufacture of Fabrics Consisting Wholly or Partly 
of Rubber Elastic Threads 
Division 21, Room 7733 

Hon. Commissioner of Patents, 

Washington, D. C. 

Sir: 

In response to the Official letter of August 21,1934, please 
amend as follows: 

Cancel Figure 2. 

Page 3, cancel lines 4 and 5 ; 

Page 5, cancel from line 23, through line 16 of page 6; 
Line 17 cancel 4 ‘Such” and change “a” to —A—; 
Cancel the claims and add: 
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11. In an apparatus for manufacturing a fabric having! a 
series of elastic rubber threads therein, a series of shafts 
mounted parallel to each other, means for rotating said 
shafts at the same speed and in the same direction, a sj 2 t 
of rollers mounted on each of said shafts, the rollers cjn 
each shaft being of a larger diameter than the rollers cjn 
the preceding shaft whereby rubber threads wound on ja 
succession of rollers are repeatedly and progressively 
stretched. 

369 12. An improved method of manufacturing a fab¬ 

ric* having a series of elastic rubber threads therein, 
which includes stretching said threads holding them in sucjh 
stretched condition and while in such condition stretehinjg 
them more and repeating this process until the threac|s 
have reached substantially their limit of elasticity anjd 
weaving them in this condition. 

j 

Remarks 


The original claims have been cancelled and the require¬ 
ment for division complied with. 

Claim 11 is clear of all structure shown in the refereneels 
as is obvious. 

Claim 12 brings out applicant ’s specific steps in the prel- 
liminarv stretching of the rubber which are novel as fair 
as the art cited shows. 

Further corrections in the specification will be made upoiji 
the allowance of a claim. 

Reconsideration is respectfully requested. 

Respectfully submitted, 

T. L. SHEPHERD ! 

By GLASCOCK DOWNING & SEEBOLD 
Attorneys for Applicant . 

Washington, D. C. ! 

Februarv 21, 1935 

G 


I 


i 


I 
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370 Endorsed: United States Patent Office Mar 4 
1935 Div. 21 Textiles 

Endorsed: Application Div. Mar-2 35 U. S. Patent 
Office 

Division 21. 

Koom 7733. 

Applicant: Thomas Lewis Shepherd. 

Serial No. 724.814. 

Filed May 9, 1934. 

Title: Manufacture of fabrics consisting wholly or partly 
of rubber elastic threads. 

To the Commissioner of Patents, Washington, D. C. 
Supplemental Amendment 

Sir, 

The following is in further reply to the Official Action of 
21st August 1934. 

To comply 'with the requirement that the Applicant 
should elect which species of invention shall be retained 
in the case, Applicant desires to make the following cor¬ 
rections in his specification:— 

Page 3, line 2, cancel “one form of” and substitute “an”. 
Page 3 line 3, cancel “may be” and substitute “is” 
Cancel lines (i and 7 inclusive, 
lines 8 and lfi—Cancel “4” and substitute “2” 
line 13, cancel “or by being” 
line 14, cancel “cut from a sheet” 
line 24—cancel “more particularly” 
line 2G—after “thread” insert “previous to vulcanising” 
Page 4, line 13, after “Figure 1” insert “upon which 
they are vulcanised as by dry heat so as to fix the thread 
in the stretched condition.” 

line 13 —cancel “weaving” and the full stop, and substi¬ 
tute “being subsequently woven into a fabric” 
line 3 from bottom of page—cancel “shown in Fig¬ 
ure 1” 
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371 Cancel Page 6. 

Page 7—Cancel the first four lines. 

Page 7 line 9—cancel “4’’ and substitute “2” i 

1 

Page 7 line 10—cancel “coated with” and substitute 
‘ ‘ progressively stretched ’ ’ 

line 11—cancel “an adhesive” and substitute “previous 
to vulcanising” 

line 12—cancel “Subsequently by a later process the” 
and substitute “When the completed fabric” 

Cancel line 13 and substitute “is removed from the loonfi 
or other machine”. | 

line 14—cancel “washing, dissolving or otherwise 1 ,, 
when” 

line 16—after “restored” insert “due to the usual finishj- 
ing operations”; cancel the rest of the line. 

Cancel lines 17 and 18. 

Cancel claims 1 to 10, and substitute the following:— | 

Cancel Fig. 3; 

“13. In the manufacture of a fabric, the combination of 
a series of rollers rotated at the same speed and the sevj 
eral rollers being of gradually increasing diameter, an 
unvulcanised rubber elastic thread wound in turn upon 
each roller for the purpose of progressively stretching the! 
elastic rubber thread substantially to the limit of its elasJ 
ticity and resilience, a take-up roller to receive the stretched! 
thread, also of increasing diameter, and a cop upon which 
the treated thread is finally wound before being passed into 
a machine to be made into fabric. 

14. In the manufacture of a fabric, the combination of aj 
series of parallel shafts each rotated in the same directions 
sets of rollers mounted upon each of the shafts, thej 

372 sets of rollers on the several shafts increasing in' 

° j 

diameter, a further shaft parallel to the others and| 
a series of take-up rollers mounted thereon of progressive] 
diameter corresponding to the sets of winding rollers, anj 
unvulcanised rubber thread led on to the first roller of each! 
series and from thence to the succeeding ones, whereby thej 
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thread becomes progressively stretched by the time it 
reaches the take-up roller until it has been deprived of its 
resilience and elasticity, a series of cops arranged to cor¬ 
respond with each stretched thread so that the thread com¬ 
ing from the take-up roller is wound on the corresponding 
cop and a bath of drying material in contact with which 
each cop is rotated. 

15. In the manufacture of a fabric which includes both 
elastic rubber threads and 11011 -elastic threads, the com¬ 
bination of a series of rotating rollers of progressively in¬ 
creasing diameter, a vulcanised rubber elastic thread 
wound in turn upon each roller for the purpose of progres¬ 
sively stretching the elastic rubber thread so as to deprive 
it of its elasticity and resilience, vulcanising the thread in 
its stretched condition, a series of take-up rollers for each 
thread, a cop upon which the thread is wound and from 
which it is led into a machine for making fabric, means for 
subjecting the completed fabric to a boiling treatment for 
shrinking, and means for calendering and finishing the fab¬ 
ric. during which operations the elasticity is restored to 
the elastic rubber threads. 

Remarks 


Sievier’s Specification (British) No. 6366/33 discloses 
the stretching of “Indian rubber” threads to their utmost 
tension to render them non-elastic, after which they 
373 are made up into a fabric or combined with other 
threads and the fabric is subsequently heated so that 
the “Indian rubber” threads re-aequire their elasticity. 
This is a disclosure dated 1833 and it is to be noted that 
very little was known about “Indian rubber” at that time, 
more than 100 years ago. Probably the rubber mentioned 
there was not rubber at all. It was possibly a thread 
formed from gut that was used for this purpose and such 
a disclosure should not be held against the modern concep¬ 
tion of rubber threads which forms the subject of the Ap¬ 
plicant’s specification. However, the Applicant admits the 
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disclosure for what it is worth and has limited his specifica¬ 
tion to the progressive stretching of the modern rubjber 
threads. 

This disclosure gives no details as to the manner! in 
which the thread was stretched to its utmost tension. Th|ere 
is a reference to a prior patent, but the specification itsjelf 
gives no clue to the number or the date of this earlier pub¬ 
lication. 

It is therefore respectfully submitted that this document 
could not be used to anticipate the particular method iby 
which tile applicant progressively stretches the threads.! 

Harrison's Specification (British) Xo. 919/1882, dis¬ 
closes a manufacture of elastic fabrics and the only novelty 
is that in addition to the known use of warp threads j of 
elastic, the Patentee desires also to use weft threads of the 
same kind, whereby the completed fabric would be ablejto 
vield in all directions. 

As the Applicant’s invention deals only with a particular 
treatment of the rubber threads before they are made ipto 
a fabric and after the fabric has been completed, it is ijiot 
understood that this disclosure is relevant. 

374 Alsop’s Specification (British) Xo. 10407/1^44 
deals with elastic fabrics and there is again in this 
specification a vague reference to the fact that when tjhe 
fabric has been taken out of the loom the rubber threads 
are elasticated by heat. It is somewhat doubtful what t|he 
meaning of elastieation is, but presumably it is meant I to 
imply a shrinking action produced by heat. 

This specification is again dated as far back as 1844 when 
little was known about rubber threads and the Patentees 

I 

give no description as to the preliminary stretching of the 
elastic threads so that they temporarily lose their elas¬ 
ticity. All that is described is that the completed fabric!is 
submitted to the action of heat so as to shrink the elastic 
threads. 

Eaton’s Specification (British) Xo. 346/1883 disclosjes 
the manufacture of crape-like fabrics. Apparently in th(is 


process ordinary textile threads were sized, then twisted 
and woven into a fabric. Subsequently the sizing was re¬ 
moved as by washing and the twisted threads then reacted 
so as to produce the well-known crimped effect of crape. 

Murphy’s Specification (British) No. 304,835 describes 
an instance of a tufted shuttle for use with ordinary 
threads. The Applicant however has cancelled from his 
specification and drawings the use of tufted shuttles so 
that this disclosure will not now apply. 

France’s Specification (United States) No. 1535660 is 
merely an instance of calendering rolls for textile fabrics. 
It is respectfully submitted that this case will not now 
apply when the new claims submitted herewith are given 
due consideration. 

375 Sorrell's Specification (U. S.) No. 334,620 de¬ 
scribes ;i silk reeling machine in which natural silk 
is subjected to tension. The claims of the present appli¬ 
cation as now submitted are clear of any such arrangement 
for merely stretching natural silk threads. 

Hale’s Specification (U. S.) No. 1,166,204 again discloses 
a case of a tufted shuttle and the remarks made in refer¬ 
ence to British Patent No. 304835 apply equally to this case. 

Brigham’s Specification (U. S.) No. 1,566,727 discloses 
an instance where a rubber thread is laid alongside of, and 
parallel with, an ordinary textile thread and the two are 
then bound together by helical right and left hand windings 
of textile threads. The Applicant does not claim a com¬ 
pound thread of this description and his specification does 
not disclose any such method. It is therefore thought that 
this disclosure is not relevant. 

Gobeille’s Specification (U. S.) No. 1,922,944 describes 
an elastic fabric in which ordinary textile warps are made 
with w'efts in which elastic threads alternate with non¬ 
elastic threads and also discloses that the rubber threads 
may be wound with a winding of textile thread. 

The claims in Applicant’s case as now’ presented are 
thought to be quite clear of reference to such a fabric. 
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By the foregoing amendments the present application 
relates to a method of progressively stretching rubtjer 
thread until it no longer possesses elasticity. The thread 
in this static condition is now passed into a loom or knit¬ 
ting machine so that a fabric may be made which will pie- 
sent a smooth and uniform surface and then by tjhe 
376 usual finishing operations it is found that the char¬ 
acteristic of elasticity is reimparted to the threads. 
The claims are limited to the means by which the thread 
undergoes progressive stretching and it is therefore 
thought that the claims as now presented show meritorious 
invention. 

In answer to the Examiner’s request, the Applicant has 
also amended his specification by thus electing his inven¬ 
tion as coming under one species. The figures in the Ap¬ 
plicant’s specification which related to the use of tufted 
shuttles and also the application of an adhesive coating to 
a rubber thread, have been cancelled from the drawings jjts 
well as from the description so as to leave in the case onjy 
the progressive stretching of the rubber thread by the 
means defined. 

Under these circumstances the case is limited to one ip- 

j 

vention and it is respectfully submitted that none of the 
above-mentioned prior specifications should now be held qs 
relevant against the claims now presented. 

The above statement shows the difference which exists 
over the Applicant’s method as now claimed. 

Tn addition to the above amendments, the Applicant has 
brought out the point that unvulcanised thread is first 
treated and it is subsequently vulcanised whilst it is fulljv 
stretched. 

Respectfully submitted, 

THOMAS LEWIS SHEPHERD ! 
by GLASCOCK, DOWNING & SEEBOLlj) 
Attorneys. 

HED/DF 
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377 Glascock, Downing & Seebold, 

National Press Bldg., 

Washington, D. C. 

Applicant: Thomas Lewis Shepherd Scr. No. 724,S14 Filed 
May 9,1934 For Manufacture of Fabrics Consisting Wholly 
or Partlv of Rubber Elastic Threads 

In response to amendments of Feb. 21 and Mar. 2, 1935: 

Additional references made of record: 

Gammeter 1,974,212 Sept. IS, 1934 242-3 

Oakley 1,292,027 Jan. 21, 1919 2S-1-E 

The amendments to the specification to the effect that the 
rubber threads are stretched previous to the vulcanizing 
thereof and that they are subsequently vulcanized to set 
them in their stretched condition are held to be new matter 
and must be c l anceled. No basis can be found for these 
statements in the case as originally filed. 

As stated in the first Office action it is not believed that 
ordinary threads will become non-elastic when subjected to 
extreme stretching. If it is necessary to bring in new mat¬ 
ter to fully disclose the necessary materials or procedure to 
produce such result the disclosures of the application are 
fatallv defective. 

Claims 11 and 12 are rejected as being drawn to a de¬ 
fective disclosure for the reasons as given above. 

Claims 11 and 12 are further rejected on Sievier in view 
of Gammeter. As explained in the last Office action Sievier 
shows that it is old to stretch certain types of rubber threads 
until they become non-elastic, weave them into a fabric and 
subsequently restore their elasticity. Patent to Gammeter, 
see Figure 7, discloses a device for stretching threads in 
which the threads are fed from a supply 164 over 

378 successive rollers 165,166 and 167 having successively 
increasing peripheral speeds whereby the final degree 

of stretch is imposed in a number of stages. It would not 
require invention to employ several stages of stretch in the 
Sievier process in view of Gammeter but this would meet 
claim 12. Also, no invention would be necessary to employ 
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the thread stretching means of Gammeter to stretch threads 
which are subsequently to be employed in weaving as in t)ie 
Sievier process. Claim 11 defines over the disclosure jof 
Sievier and Gammeter as thus explained only in the require¬ 
ment that the rollers are of successivelv larger diameters. 
This is, however, but an obvious variation of the Gammeter 
structure in which the same final result is achieved by in¬ 
creasing the radial speed of the successive rollers. 

Claims 13, 14 and 15 are rejected as being drawn to n^w 
matter inasmuch as they call for unvulcanized strands. 

Claims 13,14 and 15 are further rejected on the references 
as employed against claims 11 and 12. The application ofj a 
drying material to prevent the threads from sticking is :*n 
old expedient in the art as evidenced by Oakley, see linbs 
99-104, page 1 and to apply such material from a bath would 
require no invention in the Gammeter device. 

T. J. THOMPSON 
Examiner. 

379 Amendments 

In re application of Thomas L. Shepherd Ser. Xo. 724,8^4 
Filed May 9, 1934 Manufacture of Fabrics Consisting 
Wholly or Partly of Rubber Elastic Threads. 

Div. 21. Room 7733. 

_ 

Hon. Commissioner of Patents, 

Washington, D. C. 

Sir: j 

In response to the Official letter of May 18, 1935, pleaie 
amend this application as follows: 

Page 3, line 26, cancel “previous to vulcanising”. 

Cancel the insertion made by amendment of March |2, 
1935, after “Figure 1”. 

Page 7, line 11, cancel “previous to vulcanising”. 
Cancel claims 12 and 15. 


I 
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Claim 13, line 4, cancel “an unvulcanised” and substitute 
—a—: line 0, cancel “so as to deprive it’’ and insert —sub¬ 
stantially to the limit—. 

Claim 14, lines 7 and 8, cancel “an unvulcanised’’ and 
substitute —a—: lines 11 and 12, cancel “been deprived” 
and insert —substantially reached the limit—. 

Remarks. 

Claims 11, 13 and 14 remain in the case and seem to be 
clear of the references of record. The specific simple and 
efficient device of applicant setting forth a series of 

380 parallel shafts each rotated at the same speed, and 
having sets of rollers on the several shafts. Claim 

14 further recites a specific construction of take-up rollers 
for the stretched thread and cops arranged to receive each 
stretched thread. In view of the differences in structure 
and the great comparative simplicity of applicant’s device 
an allowance seems in order. 

Respectfully submitted, 

T. L. SHEPHERD. 

By GLASCOCK DOWNING & SEEBOLD 
Attorneys. 

G-19127 
Nov. 18, 1935. 

381 Glascock, Downing & Seebold, 

National Press Bldg., 

Washington, D. C. 

Applicant: Thomas Lewis Shepherd Ser. No. 724,814 
Filed May 9, 1934 For Manufacture of Fabrics Consisting 
Wholly or Partly of Rubber Elastic Threads 

In response to amendment of Nov. 18, 1935. 

The request in the last amendment for the cancellation of 
“the insertion made by amendment of March 2, 1935 after 
Figure 1” cannot be complied with as it cannot be de¬ 
termined what part of the specification is to be canceled. 
Th^ request for cancellation should specifically state the 
words to be canceled and the lines and page on which they 
may be found. 
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Claims 13 and 14 are rejected on the references as em¬ 
ployed against them in the last Office action. As previously 
stated it would not require invention to employ several 
stages of stretch in the Sievier process in view of Gain- 
meter. Also to employ the strand stretching means of Gajn- 
meter to stretch the threads which are subsequently to ^>e 
employed in weaving as in Sievier would require no involu¬ 
tion. To employ rolls of successively larger diameters | is 
but an obvious variation of the structure disclosed in Gain- 
meter. 

Inasmuch as an issue has been reached this action is made 
final. 

T. J. THOMPSON 
Examiner. 
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385 

PLAINTIFFS’ EXHIBIT 32. 

Department of Commerce 
United States Patent Office 

To all persons to whom these presents shall come, Greeting: 

This is to certify that the annexed is a true copy from 
the records of this office of the File Wrapper, Contents and 
Drawing, in the matter of the Pending Application of 
Thomas Lewis Shepherd, Filed April 8, 1935, Serial Num¬ 
ber 15,340, for Improvement in the Manufacture of Fabrics 
Consisting Wholly or Partly of Kubber Elastic Threads. 

In Testimony Whereof I have hereunto set mv hand and 
» • 

caused the seal of the Patent Office to be affixed, at the City 
of Washington, this twenty-third day of March, in the year 
of our Lord one thousand nine hundred and thirty-six and 
of the Independence of the United States of America the 
one hundred and sixtieth. 

CONWAY P. COE 

(Seal) Commissioner of Patents. 

Attest: 

D. E. WILSON 
Chief of Division. 
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Year petition* THOl:AS LE77IS SHEPHERD, 
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388 To All Whom It May Concern 

Be it Known that I, Thomas Lewis Shepherd, a subjecjt 
of the King of Great Britain and Ireland, and residing at 7], 
Park Lane, London, W. 1, England, have invented certaiiji 
new and useful “Improvements in and relating to the manuj- 
facture of fabrics consisting wholly or partly of rubbet 
elastic threads” (which is divided out from my main Api- 
plication Xo. 724814 filed the 9th day of May, 1934), of 
which the following is a specification:— 

389 This Invention relates to the manufacture of fabric 
or lacework consisting wholly or partly of rubbei[ 

elastic threads and is divided off from prior Application 
Serial Xo. 724814 filed the 9th day of May, 1934. 

In the weaving or knitting of a fabric from such threads] 
whether they are bare or whether they are covered with a 
fibrous winding of cotton, silk, wool or the like, there is dif-l 
ficulty in controlling the tension of the threads, this beingj 
increased when they are very fine. Various suggestion^ 
have been made to overcome this drawback, but they usu¬ 
ally entail a modification of, or an adaptation in, the con-i 
struction of the shuttles or in the selvedge. In spite of| 
these suggestions, however, for overcoming the difficulty,j 
the weave or knit still continues to be unsatisfactory, be-j 
cause there is a tendency for local irregularities to be setj 
up in the fabric or an imperfect selvedge is formed which| 
spoils the material, and moreover the variation in tension! 
tends to create shirring, cockling and other imperfections.! 

Again when the pirn is empty or about to become ex-j 
liausted, the last pick needs to be withdrawn before con¬ 
tinuing to weave. Moreover a defect is sometimes caused! 
by a slight difference in the length of the weft threads. 

The object of the invention is to so control the thread! 
before and during weaving that it exerts no tension, that is 
to say, it is in a static condition, so as to thereby eliminatej 
all irregular patches, lines or zones in the fabric. 

Another object of the invention is to temporarily deprive 1 
the rubber thread of its elasticity to enable it to be con¬ 
veniently worked, the elasticity being finally restored 


I 

I 

i 
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390 to it again, by and during the subsequent dressing, 
finishing and other operations necessary to com¬ 
pletely finish the fabric. 

The invention will now be described with reference to the 
accompanying drawing which illustrates a thread of rub¬ 
ber, the stretch of which is controlled as will hereafter be 
described. 

In carrying the invention into effect the rubber thread a 
is prepared in any suitable way, such as by extrusion from 
a solution of rubber from an aqueous dispersion of latex 
or being cut out from a sheet or otherwise. 

A thread t litis prepared may then be extended for weav¬ 
ing, knitting, lacemaking or any other purpose to an extent 
which is somewhat or slightly below its full degree of ex¬ 
tensibility and the thread a is then coated either in its 
natural relaxed condition, or under any desired degree of 
stretch as above described, with a suitable kind of soluble 
adhesive as shown at 11 in the drawing. 

Such an adhesive coating which should be of a quick dry¬ 
ing character may consist of glue, gelatine, a solution of 
cellulose, starch, wax, resin or the like or a suitable varnish. 
It may be applied by coating, spraying, painting or other¬ 
wise and the coating is then allowed to dry to such a degree 
as will impart to the thread a rigid or semi-rigid set so that 
the resulting thread will not possess the characteristic of ex¬ 
tensibility but is deprived of its elasticity. 

It will be understood that the rubber thread either be¬ 
fore or after having been stretched is vulcanised. After 
the thread has thus been coated with the above de- 

391 scribed coating, it may then be passed into a loom or 
into a knitting machine so that it may be woven or 

knitted into a fabric and when such fabric is completed the 
latter is finished bv being boiled or heat treated in anv 
suitable way so as to remove the glue, gelatine or other 
coating so that the fabric will be shrunk to its limit. After 
the removal of the coating, the fabric may be calendered on 
a steam calender, being boiled again if necessary, and again 
steam calendered and finally put through a finishing calen¬ 
der. It will also be understood that the finishing process 


has to be carried out without any stretching of the fabric. 

From the foregoing it will be understood that stretcjh 
control over the thread, yarn or fabric is obtained, so th^t 
the loom has to deal with a material possessing a constant 
non-stretch, after which the control is removed, leaving ja 
flexible fabric which is uniform in character, surface an|d 
appearance. The desired elasticity is determined by the 
amount of stretch applied to the yarn during the opera¬ 
tions, stretching, sizing or coating or the like. 

The fabric described in the foregoing mav be made 
wholly from warps and/or wefts which are of elastic rub¬ 
ber, or partly from ordinary non-extensible textile warps 
and/or wefts, and those of elastic rubber. In using ordinary 
textile warps and wefts, the stretch control will not be re¬ 
quired. 

392 Having now described my invention, what I claiijti 

as new and desire to secure by Letters Patent isj— 

1. A method of manufacturing a fabric consisting in coat¬ 
ing the elastic rubber thread with a suitable soluble matd- 

4=7 m 

rial, and allowing it to dry, whereby the thread can njo 
longer be stretched, leading the thread thus treated into fr 
machine for manufacturing a fabric, after which the coat¬ 
ing is removed from the fabric and the threads so as to re¬ 
store again to the threads their capacity of stretch. 

2. A method of manufacturing a fabric consisting in 
coating an elastic rubber thread with soluble material sueli 
as gelatine and allowing it to dry so that the thread can nj> 
longer be stretched, leading the thread thus treated into a 
machine for manufacturing a fabric after which the coat¬ 
ing is removed from the fabric and threads so as to restore 
the capacity of stretch to such threads. 

3. As a new article of manufacture, a rubber threap 
coated with soluble material which is allowed to dry ana 
thereby prevent the thread from being stretched. 

4. As a new article of manufacture an elastic rubber 
thread coated with soluble material whilst it is under a pre¬ 
determined amount of stretch so as to thereby deprive the 
thread of its elasticity. 
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395 Div 21 Room 7733 VB:AEG Paper Noi 3 

Department of Commerce 
United States Patent Office 
Washington 

Applicant: Thomas Lewis Shepherd 
Ser. No. 15,340 
Filed Apr. 8, 1935 

For Manufacture of Fabrics Consisting Whollv or Partllv 
or Rubber Elastic Threads 

Glascock, Downing & Seebold, 

National Press Bldg., 

Washington, D. C. 

References made of record: 


Rindge 

1,758,622 

May 

13, 1930 

28- 28! 

Adamson 

1,822,847 

Sept. 

8, 1931 

117- 57 | 

Twiss 

1,887,190 

Nov. 

S, 1932 

18- 54 R 

Eaton (Br.) 

346 

Jan. 

20, 1883 

139-426 ! 



(No 

drwg.-shts. 

3 and 4 



Of ! 

spec.) 

i 

Sievier (Br.) 

6,366 

Jan. 

17, 1833 

139-421 i 



(4 pps. spec.) 

i 

j 

1 

The claims 

are rejected as 

not defining invention ovejr 


Siever in view of Eaton or Rindge. Sievier shows the idep 
of coating fine strips of india rubber and weaving them intb 
a fabric, then treating them with heat to restore the elas¬ 
ticity to the rubber strips. No invention is involved in u^- 
ing a soluble, coating as shown by Eaton or Rindge to sdt 
the thread during weaving or knitting. 

Claim 3 is further rejected as fully met by Sievier or 
Twiss. 

Claim 4 is rejected as fully met by Twiss. As the thread 
is pulled through the coating bath it is under a degree of 
tension and meets the terms of the claims. 

T. J. THOMPSON j 

Examiner . 


I 


i 
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396 Div. 21 Room 7733 EO:AEG Paper No. 4 

Department of Commerce 
United States Patent Office 
Washington 

Applicant: Thomas Lewis Shepherd 
Ser. No. 15,340 
Filed Apr. S, 1935 

For Manufacture of Fabrics Consisting Wholly or Partly 

of Rubber Elastic Threads 

Glascock, Downing & Seebold, 

National Press Bldg., 

Washington, D. C. 

The following claims, found allowable, are suggested for 
the purpose of interference. Applicant should make the 
same within twenty-five (25) days under the provisions of 
Rule 96. Failure to do so will be considered as a disclaimer 
of the subject matter involved. 

Process of making fabric including elastic rubber or rub¬ 
ber-composition yarn, comprising stretching the elastic 
yarn, applying size thereto to restrain it against contrac¬ 
tion from this stretched condition, manufacturing the 
fabric, and removing the size from the elastic yarn of the 
fabric. 

Process of making fabric including elastic rubber or rub¬ 
ber-composition yarn, comprising as a preliminary op¬ 
eration, applying size to the yarn to render the yarn ap¬ 
proximately inelastic during manufacture of the fabric, 
manufacturing the fabric, and removing the size from the 
thus treated yarn thereof. 

T. J. THOMPSON 
Examiner. 
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397 In the United States Patent Office 

In re application of j 

Thomas Lewis Shepherd. 

Ser. No. 15,340 
Filed April 8,1935 

Manufacture of Fabrics Consisting Wholly or Partly of 
Rubber Elastic Threads. 

Div. 21. Room 7733. | 

i 

Hon. Commissioner of Patents, 

Washington, D. C. 

Sir: 

Please enter the following claims for purposes of inter¬ 
ference : 

5. Process of making fabric including elastic rubber or 
rubber-composition yarn, comprising stretching the elastic 
yarn, applying size thereto to restrain it against contraction 
from this stretched condition, manufacturing the fabric, 
and removing the size from the elastic yarn of the fabric. 

6. Process of making fabric including elastic rubber or! 
rubber-composition yarn, comprising as a preliminary op-i 
eration, applying size to the yarn to render the yarn ap-i 
proximatelv inelastic during manufacture of the fabric,! 
manufacturing the fabric, and removing the size from the! 

thus treated yarn thereof. j 

! 

Respectfully submitted, 

THOMAS LEWIS SHEPHERD.! 

G-18963. Bv GLASCOCK, DOWNING & SEEBOLd! 
October 17, 1935. Attorneys. 
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Div. 21 Room 7733 EO:AEG 


Department of Commerce 
United States Patent Office 
Washington 


Paper No. \7 




Applicant: Thomas Lewis Shepherd 
Ser. No. 15,340 
Filed Apr. 8, 1935 

For Manufacture of Fabrics Consisting Wholly or Partfy 
of Rubber Elastic Threads 


Glascock, Downing & Seebold, 

National Press Bldg., 

Washington, D. C. 

The case, above referred to, is forwarded to the Exanj- 
iner of Interferences because it is adjudged to interfere 
with others, hereafter specified. The question of priority 
will be determined in conformity with the Rules. The inter¬ 
ference will be identified as No. 71813 On or before Jan 13 
1936 the statement demanded by rule 110 must be sealed 
up and filed with the subject of invention, and name oif 
party filing it, indorsed on the envelope. The subjects 
matter involved in the interference is 


COUNTS: 

1. Process of making fabric including elastic rubber of 
rubber-composition yarn, comprising stretching the elastic 
yarn, applying size thereto to restrain it against contraction 
from this stretched condition, manufacturing the fabric^ 
and removing the size from the elastic yarn of the fabrici 

2. Process of making fabric including elastic rubber otf 
rubber-composition yarn, comprising as a preliminary opt 
eration, applying size to the yarn to render the yarn ap; 
proximately inelastic during manufacture of the fabric; 
manufacturing the fabric, and removing the size from the 
thus treated yarn thereof. 

This interference involves your application, above iden-) 
titled, an application for PROCESS OF MAKING FAB-| 


188 


RIO, filed by'Edward J. Abbott, whose post office ad¬ 
dress is Wilton, Xew Hampshire, whose attorneys are 
Roberts, Cushman & Woodberry, 31 Milk Street, Boston, 
Mass., and whose assignee is the Abbott Machine Com¬ 
pany, Wilton, Xew Hampshire: and an application for 
Fayette D. Chittenden, whose post office address is c/o U. S. 
Rubber Co., Providence, R. I., whose attorney is Walter L. 
Pipes, 1790 Broadway, Xew York, X. Y., and whose as¬ 
signee is the United States Rubber Company, Xew York, 
X. Y. 

400 The relation of the counts of the interference to 
the claims of the respective parties is as follows: 


Count 

Abbott 

Chittenden 

Shepherd 

1 

1 

28 

5 

2 

2 

29 

6 


Claims 1-4, inclusive, will be held subject to rejection as 
unpatentable over the issue in the event of an award of 
priority adverse to applicant. 

This application is a division of Serial Xo. 724,814 filed 
May 9, 1934. 

T. J. THOMPSON 
Examiner . 

*•**•*•*## 
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PLAINTIFF’S EXHIBIT # 34. 

i 

458 Department of Commerce 

United States Patent Office j 

To all persons to whom these presents shall come, Greeting: 

THIS IS TO CERTIFY that the annexed is a true cdpv 
from the records of this office of Papers 1, 19, 54 and 65j in 
the matter of Interference Number 71,813, Chittenden jvs. 
Abbott vs. Shepherd, Subject-Matter: Process of Making 
Fabric. 

I 

IN TESTIMONY WHEREOF 1 have hereunto set inv 
hand and caused the seal of the Patent Office to be affixed, 
at the City of Washington, this second day of December,! in 
the year of our Lord one thousand nine hundred and fojty 
and of the Independence of the L T nited States of America 
the one hundred and sixty-fifth. 

CONWAY P. COE ! 

(Seal) Commissioner of Patents. 

Attest: 

D. E. Wilson 
Chief of Division. 

459 Div. 21 Room 7733 EO:AEG 

Department of Commerce 
United States Patent Office 

Washington | 

Examiner of Interferences: 

An interference is found to exist between the following 
cases, and in respect to the invention therein specified, jto 
wit: 

Cases 

1. Name Thomas Lewis Shepherd; Post office address17, 
Park Lane, London, W. 1., England. Title Manufacture bf 
Fabrics Consisting Wholly or Partly of Rubber Elastic 
Threads; Filed April 8, 1935; Ser. No. 15,340; Division 
Application No. 724,814, filed May 9, 1934; Attorneys Glas¬ 
cock, Downing & Seebold of National Press Building, 
Washington, D. C. 


2. Name Fayette D. Chittenden; Post office address c/o 
U. S. Rubber Co., Providence, R. I.; Title Sized Elastic 
Yarn, Elastic Fabric Made Therefrom, and Methods of 
Producing: the Same; Filed January 5, 1935: Ser. No. 526; 
Attorney Walter L. Pipes of 1790 Broadway, New York, 
N. Y.: Assignee United States Rubber Company, a cor¬ 
poration of New Jersey of New York, N. Y. 

3. Name Edward J. Abbott; Post office address Wilton, 
New Hampshire. Title Process of Making Fabric; Filed 
September 22, 1934: Ser. No. 745,105; Attorneys Roberts, 
Cushman & Woodberry of 31 Milk Street, Boston, Mass.; 
Assignee Abbott Machine Company, a corporation of New 
Hampshire, of Wilton, New Hampshire. 

Invention 

COUNTS: 

1. Process of making fabric including elastic rubber or 
rubber-composition yarn, comprising stretching the elastic 
yarn, applying size thereto to restrain it against contrac¬ 
tion from this stretched condition, manufacturing the 

460 fabric, and removing the size from the elastic yarn 
of the fabric. 

2. Process of making fabric including elastic rubber or 
rubber-composition yarn, comprising as a preliminary op¬ 
eration, applying size to the yarn to render the yarn ap¬ 
proximately inelastic during manufacture of the fabric, 
manufacturing the fabric, and removing the size from the 
thus treated yarn thereof. 

The relation of the counts of the interference to the claims 


of the respective parties is as follows: 


Counts 

Abbott Chittenden 

Shepherd 

1 

1 28 

5 

2 

2 29 

6 


Respectfully, 



T. J. THOMPSON 
Examiner, Div. 21. 


Counts compared: 
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461 EO:AEG 
In re Interference 
No. 71,813 

Shepherd v. Chittenden 
v. Abbott 

To the Examiner of Interferences, 

Sir: 

Pursuant to the decision of the Primary Examiner, date<i 
July 17, 1936, the following counts are added to the abovle 
entitled interference under the provisions of Rule 109. 

3. An inherently elastic thread comprising a body of 
rubber or rubber composition having a soluble size de¬ 
posited thereupon to hold said body in a stretched and sub¬ 
stantially inelastic condition so that it may be woven ojr 
knitted without elongating or contracting from this con¬ 
dition to an appreciably greater degree than inelastic yarp. 

4. An inherently elastic yarn comprising a body of rubber 
or rubber composition provided with a fibrous cover therej- 
upon and having a soluble size deposited upon said covej: 
and adapted to hold the yarn in a stretched but substan¬ 
tial^ inelastic condition so that the varn mav be woven or 

w •< * 

knitted without elongating or contracting from this condi¬ 
tion to an appreciably greater degree than inelastic yarnj. 

5. Process of making fabric including elastic varn hav|- 
ing an elastic core and a fibrous cover wound thereupon, 
comprising as a preliminary operation applying size to the 
fibrous cover of the elastic yarn to render the yarn ap<- 
proximatelv inelastic during manufacture of the fabric* 
manufacturing the fabric, and removing the size from the 
elastic varn of the fabric. 

The relation of the added count to the claims of the re! 
spective parties is as follows: 


Counts 

3 

4 

5 


Counts compared: 


Abbott Chittenden Shepherd 

16 30 7 

17 31 S 

18 32 9 

Respectfully, 

T. J. THOMPSON 

Examiner , Div. 21. 
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Paper No. 54. 
AYC/LER 


Final hearing 
September 28, 1937. 

In the United States Patent Office. 


Patent Interference No. 71,813. 


Chittenden v. Abbott v. Shepherd 


PROCESS OF MAKING FABRIC 


Application of Fayette D. Chittenden filed January 5, 1935, 
Serial No. 526 

Application of Edward J. Abbott filed September 22, 1934, 
Serial No. 745,105 

Application of Thomas Lewis Shepherd filed April 8, 1935, 
Serial No. 15,340, Division of application No. 724,814, 
filed May 9,1934 


Messrs. Gourlev & Budlong for Chittenden 
Messrs. Roberts, Cushman & Woodberry for Abbott 
Messrs. Glascock, Downing & Seebold for Shepherd 


The subject matter here in issue relates to a process of 
making elastic fabrics wherein the elastic threads are ren¬ 
dered substantially inelastic by a coating applied prior to 
manufacturing the fabric and removed thereafter. The 
five counts comprising the issue read as follows: 

1. Process Of making fabric including elastic rubber or 
rubber-composition yarn, comprising stretching the elastic 
yarn, applying size thereto to restrain it against contrac¬ 
tion from this stretched condition, manufacturing the 
fabric, and removing the size from the elastic yarn of the 
fabric. 

2. Process of making fabric including elastic rubber or 

rubber-composition yarn, comprising as a prelim- 
463 inary operation, applying size to the yarn to render 





the yarn approximately inelastic during manufacture jof 

the fabric, manufacturing the fabric, and removing tpe 

size from the thus treated varn thereof. 

* 

3. An inherently elastic thread comprising a body of rub¬ 
ber or rubber composition having a soluble size deposited 
thereupon to hold said body in a stretched and substantially 
inelastic condition so that it mav be woven or knitted with- 
out elongating or contracting from this condition to an ap¬ 
preciably greater degree than inelastic yarn. 

4. An inherently elastic yarn comprising a body of rub¬ 
ber or rubber composition provided with a fibrous eovjer 
thereupon and having a soluble size deposited upon safd 
cover and adapted to hold the yarn in a stretched but sub¬ 
stantially inelastic condition so that the yarn may be woven 
or knitted without elongating or contracting from this con¬ 
dition to an appreciably greater degree than inelastic yarin. 

5. Process of making fabric including elastic yarn hav¬ 
ing an elastic core and a fibrous cover wound thereupon, 
comprising as a preliminary operation applying size fo 
the fibrous cover of the elastic yarn to render the yarn ap¬ 
proximately inelastic during manufacture of the fabric, 
manufacturing the fabric, and removing the size from the 
elastic varn of the fabric. 

The intermediate party Abbott has taken testimony, while 
the senior party Shepherd has filed and relies upon certified 
copies of certain British applications. Abbott and Shep¬ 
herd filed briefs, and were represented at final hearing.! 

Chittenden, the juniormost party, has taken no testimony 
and must be restricted to his record date for conception arid 
reduction to practice. Since he obviously has failed to over¬ 
come the record dates of the two parties senior to him, be 
can not prevail, and judgment will be rendered against hifii. 

Tn the declaration of the interference, the party Shep¬ 
herd was given the benefit of his earlier application, Serikl 
No. 724,814 filed May 9, 1934, whereby he was macfe 
464 senior party. A certified copy of that application 
was filed herein on June 9, 1937, during the tinjie 
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for Shepherd to take testimony, and at the same time 
Shepherd gave notice (paper No. 40) that he would rely 
upon his British application, a certified copy of which was 
filed in the interference August 21, 1936 (paper No. 20). 
While the notice referred to the British application as be¬ 
ing filed May 13, 1933, the papers filed August 21, 1936 
contain certified copies of only a provisional specification 
filed March 19, 1934 and a complete specification filed May 
3, 1934, Abbott does not contend that the filing of this pro¬ 
visional specification does not constitute a constructive re¬ 
duction to practice by Shepherd, but urges that it is over¬ 
come by his own priority proofs. The provisional specifi¬ 
cation is filed in the name of Thomas Lewis Shepherd, is 
identified by number and filing date in the application oath 
of his application here in interference, and is identified by 
filing date, in the British notation, “19. 3. 34”, in the ap¬ 
plication oath of his parent application. The provisional 
specification and the parent application are believed to 
disclose the subject matter defined by the counts, and it is 
accordingly held that Shepherd is entitled to March 19, 
1934 as his date of conception and constructive reduction 
to practice. 


In his brief. Shepherd called attention to the May 13, 
1933 date in his notice, paper No. 40, stated that it refers 
to a provisional British application, No. 14,005 of 1933, 
and gave notice that he would attempt to have a certified 
copy thereof at final hearing. At final hearing, Shepherd 
filed the certied copies in paper No. 51, which are copies of 
the British provisional specifications filed May 13, 
465 1 933, .Tune 12, 1933 and March 19, 1934 and of the 

British complete application filed May 3,1934. Coun¬ 
sel for Abott objected orally to the reception of any Brit¬ 
ish provisional specification filed prior to March 19, 1934, 
and subsequently filed a memorandum of his objections 
(paper No. 53). 

The first ground of objection is that Shepherd is limited 
by his preliminary statements to the date of March 19,1934. 
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i 
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Shepherd’s original preliminary statement alleges “appli¬ 
cation filed in Great Britain, 19th March, 1934”, while his 
preliminary statement for the subsequently added couhts 
3, 4 and 5 alleges “application filed first in Great Britain, 
19th March, 1934, application No. 8612/34”. Both state¬ 
ments then add, “patent dated the 13th May, 1933, un^er 
Section 16, sub-section (2) of the Patents and Designs Acts, 
1907 to 1932,” and give other information relative to the 
patent. This added statement is believed to be merely de¬ 
scriptive of the patent granted after the filing of the appli¬ 
cation of March 19, 1934 and not a formal allegation tljat 
Shepherd filed a British application for the invention in 
issue on May 13, 1933. The preceding allegations, on tjhe 
other hand, refer to an application filed in Great Britajin 
on March 19,1934, the later statement specifically using the 
word “first”. It may be noted that the application oath of 
Shepherd’s application here in interference, the disclosure 
of which is restricted to the present invention and does not 
disclose other modifications shown in the parent applica¬ 
tion, does not refer to the 1933 provisional specifications. 
It is accordingly believed that the first ground of objection 
is well taken. 

The second ground of objection is that the provisional 
specifications dated May 13, 1933 and June 12, 19^3, 
466 do not disclose the invention in issue. The copies pf 
these two early British provisional specifications 
have been examined, and while they refer generally to tfie 
broad idea of making elastic threads temporarily inelastic, 
they do not disclose the specific manner for obtaining thht 
result which is recited by the counts. This second grouiid 
of objection also is believed to be well founded, and for the 
reasons set forth in this and the preceding paragraphs, it 
is held that Shepherd is not entitled to a date of conception 
or constructive reduction to practice earlier than Mar<jh 
19,1934. j 

Before leaving this subject, it may be noted that Shep¬ 
herd’s brief, after referring to the early British applicp- 
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tions, proceeds as if Shepherd were restricted to the March 
19, 1934 date (see page 3, lilies 7, et seq.). 

The testimony in behalf of Abbott comprises the deposi¬ 
tions of Abbott and of Burke and the stipulated testimony 
of Mr. Porter, an attorney employed by Abbott's counsel. 
Abbott is the president of the Abbott Machine Company, to 
whom his application is assigned. Burke is a textile chemist 
who was employed to promote the sale of various machines 
sold through this company and also to help as consultant in 
various matters pertinent to the development and advance¬ 
ment of the business. It may be noted that none of the wit¬ 
nesses were cross-examined. 

Burke states that he lirst learned of the invention in 1933, 
and that after discussing the subject with Abbott at various 
times, he was instructed to investigate experimentally the 
possibilities considered that appeared practical. The ex¬ 
periments included, he continues, stretching out rub- 
467 ber bands and holding them in that condition bv siz- 

W 1 

ing, and ! the rubber bands, exhibit 2, enclosed in the 
envelope, exhibit 2a, are identified as the ones referred to. 
Exhibit la is identified by him as notes kept of these ex¬ 
periments. 

Exhibit 3 is identified as a sketch, with notes, made in 
December, 1933 by Burke to show apparatus proposed to be 
used in connection with the invention. The details of the 
early experiments and the results thereof are set forth on 
pages twenty-seven, et seq. of the Abbott record. This 
early work included, according to the witness, the idea of 
using and actual experimentation with textile covered rub¬ 
ber yarn, and interlacing sized or coated yarn through a 
piece of cotton cloth and scouring it to remove the size. 

Shepherd contends that the record does not prove that 
Abbott had a conception of the invention in issue, but only 
a conception of the problem involved, and that if any in¬ 
vention was made, it was by Burke and not by Abbott. 
Abbott states that he suggested to Burke to coat the yarns 
by some coating that would harden into tubular form and 
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prevent them from contracting or stretching; that the coat-j 
ing to be developed should be hardened by drying or otheij 
treatment and should primarily involve water soluble mate-j 
rials which would permit easy removal of the coating in the! 
finished fabric (Q’s 24 and 27). The specific materials toj 
be used in the coating, however, apparently were not dis-i 
closed to Burke. 

Before going further on this particular question it is in-j 
teresting to note that during the interlocutory stage of this; 

interference, Abbott moved to dissolve on the groundj 
468 that Shepherd had no right to make the count. Ini 
denying the motion, the Primary Examiner stated :| 

“It is held that in view of the well known use of sizes inj 
the textile arts that the skilled artisan provided with the] 
teachings of the Shepherd application could readily formu-j 
late the specific size required to produce the desired result 
without entering the realm of the inventor” (paper No. 18,j 
page 4). 

In view of this holding in the case, it seems proper to accept j 
the statement made on Shepherd’s behalf before the Pri-j 
mary Examiner, “that it is quite superfluous to refer spe-j 
cifically to the solutions suitable for rubber thread when 
bare or when covered” and it is obvious that if such details 
were not needed in Shepherd’s disclosure, they correspond-j 
ingly would not be needed in Abbott’s. 

Burke states, moreover that Abbott is the inventor (Q7).i 
In view of these matters and the well established principles! 
of law stated in Borglin v. Palmer, 1934 C. D. 467, 70 F (2) j 
899, 21 C.C.P.A. (Patents) 1109, it is held that the evidence! 
produced by Abbott and the corroborating witness Burke 
establish conception of the invention by Abbott in the year 
1933. Abbott is thus the first to have conceived the inven¬ 
tion in issue. 

It is urged by Abbott that the activities in the fall of 1933 
constitute an actual reduction to practice. No ruling is i 
deemed necessary upon that matter, however, since it is j 
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believed that Abbott was using reasonable and continuous 
diligence from a time just prior to March 19, 1934 until the 
filing of his application on September 22, 1934, which un¬ 
questionably constitutes a constructive reduction to practice. 

After testifying as to the early activity discussed above, 
Abbott states that he had become convinced that the 
469 method of covering the yarn was entirely practical, 
and that about February and March, 1934 he began 
investigating such matters as the exact amount of stretch 
which had to be placed on the yarn in weaving. He visited 
the offices of the United States Rubber Company and the 
Adamson subsidiary, and also consulted Selden of the Sel- 
den Worsted Mills. Exhibit 20 is a copy of a letter, dated 
March 20, written by Abbott in which reference is made to 
his talking to Mr. Percy and Mr. Seth Adamson and “the 
information vou gave me as to how to handle this yarn and 
worsted fabric”. The objections made to the exhibit and 
the questions relating to it were waived by stipulation. 
Abbott states that an order for Lastex, the elastic yarn to 
be used, was placed with Adamson some days prior to March 
17, 1934, the date of exhibit 4, the acknowledgment of the 
order. This evidence clearly shows that Abbott was pro¬ 
ceeding diligently in adapting and perfecting his invention 
prior to the March 19, 1934 date of conception accorded to 
Shepherd. 

The notice of shipment, exhibit 6, is dated March 21,1934. 
Abbott states that he received the yarn, experimented with 
it briefly to determine the stretch put in initially and to see 
how much further stretch could be added, and then turned 
some of the cops over to Burke with instructions to use the 
yarn in more extensive experiments to determine the best 
possible formula for the coating material. Exhibits 6a and 
6c are said to be bobbins or cops received at this time. Burke 
states that he received the supply of lastex “in the early 
Spring of 1934“ and proceeded with the experiments. Ex¬ 
hibit 9 is a report made early in June, 1934, of the work done. 
Burke testifies as follows in regard to these activities: 
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“My employment with Mr. Abbott was in a maj^r 
470 part of a sales nature and this experimental wotk 
was done at various times when I had leisure to wotk 
upon it although I kept in close contact with Mr. Abbott jin 
the progress of these experiments, almost weekly, and fougd 
time to play with this subject at least once or twice of $n 
evening or of an afternoon of every week during the period 
set forth”. i 

Shepherd has commented upon the use of the term “pla\j” 
by Burke, but a consideration of the work set forth in tljie 
report indicates that the term play was not used in a dis¬ 
paraging sense. As is evident from the above quotatiojn, 
Burke was occupied with his usual work of a sales naturie, 
and had to conduct the experiments in the evenings or after¬ 
noons. lie states that he did so at least once or twice eveiK- 

I* 

week during the period set forth. Such activity appears to 
be reasonable under the circumstances. 

Meanwhile, the stipulated testimony of Mr. Porter indi¬ 
cates that towards the end of May, steps were taken towarcjs 
filing a patent application. The stipulated testimony, lib¬ 
erally supplemented with contemporary exhibits, is believed 
to establish that there was no lack of reasonable diligencje 
from then until the application was filed. 

In view of the above holdings, it is apparent that Abbojt 
is entitled to prevail since he was the first to have conceive^! 
the invention in issue, and was reasonably diligent in re¬ 
ducing it to practice. 

Priority of invention of the subject matter in issue ijs 
hereby awarded to Edward J. Abbott, a junior party. 

Limit of appeal: December 18, 1937. 

0. J. CASANOVA, JR. | 

Acting Examiner of Interference 4, 
Room 3098. 


November 18,1937. 
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Appeal No. 25,354 Hearing: March 10, 1939 
In the United States Patent Office 


Before the Board of Appeals 


Shepherd v. Abbott 


Patent Interference No. 71,813 between an application of 
Thomas Lewis Shepherd filed April 8, 1935, Serial No. 
15,340, a division of an application filed May 9, 1934, Serial 
No. 724,S14; and an application of Edward J. Abbott filed 
September 22,1934, Serial No. 745,105. Process of Making 
Fabric. 


Messrs. Glascock, Downing & Seebold and Messrs. Wood, 
Crosby & Neal for Shepherd. 

Messrs. Roberts, Cushman & Woodberry for Abbott. 


This is an appeal by the party Shepherd from a decision 
of the Examiner of Interferences awarding priority to Ab¬ 
bott as to all counts of the issue. 

The subject matter of the issue relates to a processs of 
making a fabric out of or including an elastic yarn, and to a 
strand of yarn involved in such process. 

Counts 1 and 4 are illustrative. 

1. Process of making fabric including elastic rubber or 
rubber-composition yarn, comprising stretching the elastic 
yarn, applying size thereto to restrain it against contraction 
from this stretched condition, manufacturing the fabric, and 
removing the Size from the elastic yarn of the fabric. 

4. An inherently elastic yarn comprising a body of 
472 rubber or rubber composition provided with a fibrous 
cover thereupon and having a soluble size deposited 
upon said cover and adapted to hold the yarn in a stretched 
but substantially inelastic condition so that the yarn may be 
woven or knitted without elongating or contracting from 
this condition to an appreciably greater degree than inelas¬ 
tic yarn. 






Particularly, an essential feature of the invention is tbtat 
of the special yarn such as defined in counts 3 and 4 as in¬ 
volved in the method or a process of employing it as in tjhe 
remaining counts where such yarn is composed of a strand 
of rubber or rubber wound with a continuous covering jof 
fine thread. In order to give such yarn a predetermined 
fixed length and eliminate uncertainties due to stretching pf 
the same during weaving or knitting, it is sized with some 
size which when dry serves to hold the particular degree pf 
stretch. The size is, of course, applied while the yarn jis 
under a selected tension and allowed to dry while held undjer 
such tension. 

The party Shepherd has been awarded benefit of date pf 
his British patent, March 19, 1934, for conception and coiu- 
structive reduction to practice. The foreign patent his 
been sufficiently proven by accepted certified copies. W^e 
find no error in the examiner’s conclusions according Shep¬ 
herd benefit of said filing date of his British patent. 

Abbott’s preliminary statement claims conception, dis¬ 
closure and even reduction to practice in 1933, that is, ear¬ 
lier than the date, March 19, 1934, accorded Shepherd f<j>r 
both by reason of benefit of the date of application of the 
British patent. 

The examiner ruled that it was not deemed necessary tjo 
determine Abbott’s date of actual reduction to prac- 
473 tice and based his award of priority to Abbott purely 
on the ground that Abbott had established conception 
earlier than March 19, 1934 and continued diligence from ja 
time just prior to that date until filing of his application op 
September 22,1934. 

Considering this period from just prior to March 19,193^, 
until September 22,1934, it is found that Abbott’s record ijs 
practically silent as to any activity over the first part pf 
the period. Abbott’s Exhibit 6 dated March 21, 1934, ijs 
merely a memorandum of shipping apparently a number o£ 
cops of “Lastex” from Concordia Manufacturing Co. tp 
Abbott Worsted Mills. We find no material or substantial 
reference to any definite activities in respect to this par¬ 
ticular shipment. 
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Abbott's Exhibit 9 is a report of some research by Burke 
relevant to a siting formula suitable for application to rub¬ 
ber thread yarn, but it appears that the particular size in¬ 
volved in this inethod is not critical and it is our opinion 
that it is not relevant to the counts. The record also com¬ 
prises correspondence with Abbott’s attorneys concerning 
search as to novelty of the subject matter and concerning 
patent application. 

We have carefully examined this record and reach the 
conclusion that it is not sufficient to support diligence when 
due weight is given to the specific terms of the counts. Each 
count definitely includes some limitation to the weaving or 
knitting yarn. The method counts 1, 2 and 5 positively in¬ 
clude the limitation of sizing such elastic yarn, manufactur¬ 
ing fabric which is said to be either weaving or knit- 
474 ting while so sized and then definitely removing the 
size from the fabric. Counts 3 and 4, directed to the 
yarn, also include this conception if any weight is given to 
the extended language thereof. 

While activity constituting diligence over the period from 
May 29, 1934 up to and including filing of Abbott’s applica¬ 
tion is proven, there is no indication of diligence from March 
21, 1934 until May 29, 1934. Abbott’s Exhibits Nos. 4, 5, 6, 
6rt. 6b and 6c indicate some activity just before and at the 
beginning of the critical period of required diligence but 
these relate only to purchase of some conventional “Las- 
tex” yarn. “Lastex” yarn does not satisfy the specific 
terms of the counts or necessarily indicate any work rele¬ 
vant thereto. 

It does not appear that any of the matter discussed in 
Burke’s report dated June 1, 1934 (Abbott Exhibit 9) was 
considered or performed within the critical period even if 
it is regarded as possibly bearing on the terms of the counts. 
It relates mainly to sizing only, rather than to the particu¬ 
lar matter of the issue. The same conclusions in both re¬ 
spects are reached in regard to the small piece of yarn said 
to be sized (Abbott Exhibit 13). 

We have not overlooked and have given particular atten¬ 
tion to Burke’s allegation that he stitched a piece of sized 
elastic yarn into a piece of fabric and then removed the size 
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from the yarn. The date of this experiment is not fixed and 
further it is our opinion that merely stitching one thread 
through a piece of fabric could give no indication of results 
of weaving up such yarn into fabric and thus cannot 
475 serve as activity towards production of such fabric. 

It appears that Burke’s employer Abbott had unlim¬ 
ited opportunity to more directly and diligently proceed in 
accordance with the counts in that he was president of, and 
apparently a large owner of interests in extensive textile 
industries. It seems to us that it would be a matter at mist 
of onlv a slight effort to size up and run through a loom solne 
of the “Lastex” yarns. It appears of record that any com¬ 
mon conventional textile size is suitable for this purpose. 

Since we reach a conclusion differing from that of tjhe 
examiner in regard to diligence, we may observe that it 
appears conclusive that none of Abbott or Burke’s activi¬ 
ties can be accepted as constituting a reduction to practice 
prior to Shepherd’s record date of March 19, 1934. T|he 
rather leisurely miscellaneous and not clearly relevant Ac¬ 
tivities of Burke considered in connection with the speeijfic 
terms of the counts are not sufficient to be regarded asj a 
reduction to practice. 

The decision of the Examiner of Interferences awarding 
priority to the party Abbott is reversed. Priority is awarded 
to the party Thomas Lewis Shepherd. 

EUGENE LANDERS | 

Exam iner-in-Ch ief 
WL REDROW 
Exa m iner-in-C h i ef 
J W CLIFT 
Examiner-in-Chief 
Board of Appeals 

Messrs. Ward, Crosby & Neal, 

225 Broadway, 

New York, N. Y. 

Messrs. Roberts, Cushman & Woodberry, 

31 Milk St., 

Boston, Mass. 

March 30,1939 
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No Drawing. 


PERCY ADAMSON, OF RYE, NEW YORK 
ELASTIC YARN 

Application filed Jane 11, 1931. Serial No. 543,737. 




This invention relates to elastic yarn suit¬ 
able for use in the manufacture of various 
textile fabrics and articles. 

This application is a continuation in part 
of my prior application Serial No. 470,400, 
filed July 24, 1930. 

Elastic yarns as heretofore marketed have 
been relatively large and unsuitable for the 
manufacture of knit articles. They have been 
made from cores of vulcanized rubber com¬ 
position wound with one or more yarns and in 
one or more layers. The cores were of rela¬ 
tively large size cut square in cross section. 
The fibrous covering yarns have been rela¬ 
tively coarse and have substantially aug¬ 
mented the dimensions of the core. Because 
of these factors and because also of the lack 
of uniformity in the built-in elongation of 
the core and of the covering operations, the 
old elastic yarns were not emploved in knit¬ 
ting machines, especially those of fine gauge. 
Such old elastic yarns were used largely in 
the manufacture of woven fabrics such as 
elastic straps for girdles and for stocking 
supporters and of such articles as garters, 
bandages, and the like. Furthermore, the old 
elastic yarns, as heretofore utilized in making 
articles, generally, if not invariably, imparted 
a capacity to stretch in one direction only. 
In other words, they were practically oniy 
used for making articles which resisted a one- 
direction pull or which exerted a constric¬ 
tive force m one direction. 

The present invention aims to provide a 
new and useful type of elastic yarn which 
has characteristics adapting it to be utilized 
in knitting machines of fine gauge—as fine 
or finer than cylindrical knitting machines of 
a diameter of 3 y 2 inches having 176 needles. 
With it a large variety of articles having new 


and improved qualities long desired in the 
art may be manufactured. The capacity of 
the elastic yarn for knitting in modern fine 
gauge knitting machines at high speed en¬ 
ables it to be utilized with existing equipment, 
without substantially increased labor or han¬ 
dling costs, and without gredt reduction, if 
any, in the speed of the machines. It enables 
articles to be fabricated with a capacity to 
stretch or yield in any direction rather than go 
merely in one direction whereby the grip of 
the article on the body or portions of the body 
is distributed and made comfortable to the 
wearer without sacrifice of holding or sustain¬ 
ing capacity. 

With the elastic yarn of the! present inven¬ 
tion it is now practical to manufacture hosiery 
for men, women, and children of fine gauge 
with an integral garter-like portion for ef¬ 
fectively sustaining the hose in a comfortable to 
manner, to manufacture corsets, foundation 
garments, brassieres, bathing jsuits, surgical 
bandages, etc., all with a capacity to enhance 
the lines of the human figure in a comfortable 
manner and with a position-rdtaining capac- to 
ity not heretofore attained, an{d to manufac¬ 
ture so-called surgical stockings which are 
comfortable and efficacious to| those afflicted 
with varicose veins, etc. Many other articles 
with superior qualities, as thosjj skilled in the i0 
art will appreciate, may be made of this new 
elastic yarn. It has already jaroused great 
interest among garment manufacturers, par¬ 
ticularly the hosiery and underwear trade, 7r> 
and great activity has followed! its disclosure. 

According to my invention,!a core of any 
suitable elastic material unjformly elon¬ 
gated is covered with relatively inelastic fi¬ 
brous material holding it stretched. In the 80 




1 , 822,847 


r' r> 

u o 


2 


manufacture of a particular elastic yarn the 
elongation uniformly given the yarn is so 
adjusted with respect to the covering yarn 
that the finished yarn lias a predetermined 
5 and limited capacity to stretch: During the 
covering operation whatever tension is ap¬ 
plied to the core should be applied uniformly 
and evenly throughout the covering opera¬ 
tion. The capacity to stretch of the finished 
elastic yarn mav be anything desired but 
preferably, at least for use on fine gauge 
knitting machines, should be in the neigh¬ 
borhood of 150%. i. e., 1" of normal elastic 
yarn should stretch to 2*4". To obtain the 
15 best speed in the operation of the finest 
gauges of knitting machines the capacity to 
stretch is desirably made somewhat less and 
more in the neighborhood of 100%. Of course 
the stretching capacity of the elastic yarn 
20 should also be suited to the use to which it is 
put. and may vary from those percentages 
which are illustrative. 

For the core of the elastic yarn any vul¬ 
canized rubber composition of a high grade 
25 is suitable but it is preferred to utilize rubber 
of a grainless character such as that obtained 
by suitably compounding rubber latex and 
fashioning it into fine rubber thread without 
sharp corners and uniform in cross section, 
30 the optimum being circular and of a gauge 
suitable for the use in view. For most pur¬ 
poses, the core, at least when made of rubber 
derived from rubber latex, should be of a 
thickness between .0133 and .0080 of an inch, 
35 in its normal or relaxed condition, but both 
larger and smaller cores may be utilized. 
Such fine gauge cores, at least when made of 
vulcanized rubber composition, may readily 
be produced in any desired lengths in the man- 
40 ner disclosed in the prior patent to Hopkin- 
son and Gibbons Xo. 1.545.257 granted July 
7. 1925. It is to be understood however that 
the invention is not limited, in its broadest 
aspects at least, to the use of cores made 
45 by following such patent and that cores for 
use in the manufacture of the elastic yarn 
of this invention may be made in any con¬ 
venient manner, shape, and size, and from 
any suitable materials approximating in 
60 qualities high rubber content stocks which 
possess good stretch and return characteris¬ 
tics. Cores made from concentrated (60%) 
rubber latex suitably compounded to resist 
aging and to permit vulcanization at mod- 
3 erately low temperatures are preferable, par¬ 
ticularly when of circular cross section by the- 
method disclosed in said patent because they 
may be made readily without irregularaties or 
eo jagged surfaces commonly present in cut 
threads, and with less likelihood of breaking 
or parting under successive stretching and 
relaxing treatments in service. The im¬ 
portance of this feature of construction in 
65 such fine elastic yarns as are required for 


most knit articles will be apparent. With 
some advantage the rubber cores may be made 
from rubber latex in other convenient ways 
as rubber derived from latex is grainless and 
possesses greater resistance to tearing. The 70 
cores however may be made of vulcanized 
rubber composition or any other suitable ma¬ 
terial that is capable of regaining its normal 
length after elongation in the manner of 
rubber. 75 

The relatively inelastic fibrous covering 
may be applied in any suitable and conven¬ 
ient manner as those skilled in the art will 
understand. Yarns of cotton, linen, flax, silk, 
rayon, wool, or the like may be employed, 80 
and while they may be braided about the 
core, it is preferred to* use right and left 
helical windings of small and either alike 
or different pitch, the relative pitch of the 
windings being selected with due considera- 86 
tion to the size and nature of the materials 
being wound in order to obtain an approxi¬ 
mately balanced elastic yarn, relatively free 
from a tendencv to kink. The helical wind- ^ 
ings may be of like or of different materials 
and either may consist of one or more ends 
of yarn or plied yarn depending upon the 
characteristics it is desired to build into the 
elastic yarn to meet the requirements of the 93 
service to which it is to be subjected in the 
article manufactured therefrom. 

In general, in manufacturing the elastic 
yarn of this invention, the core of elastic ma¬ 
terial while being wound and substantially 100 
completely covered, should be elongated uni¬ 
formly. the more uniform the better. While 
the elongation or stretch may vary for dif¬ 
ferent elastic yarns, it should not vary in any 
one particular yarn in order to obtain a prod¬ 
uct which in knitting on a machine will not 
only make stitches without dropping them 
but will make them uniformly and thereby 
yield an even knit fabric. The yarn selected jjq 
should be relatively small in cross section. 

If more than one end is employed, in other 
words, if a ribbon of two or more yarns in 
parallelism is used, the pitch of the helical 
winding will of course be substantially great- 115 
er than when a single similar yarn is being 
w’ound. 

Structural characteristics of specimens of 
elastic yarn are given in Table I hereinafter. 

In considering the data therein it is to be 120 
noted that much of it was compiled from a 
yard leng.h, or from a fraction of a pound, 
of the elastic yarn, and consequently, any 
slight error in measurement thereof may have 125 
been multiplied. Obviously the flexible and 
yielding nature of the core of elastic mate¬ 
rial and of the covering yam, which together 
constitute the elastic yarn, renders its analysis 
difficult and meticulous accuracy impossible. 
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The table following is therefore to be taken variations that may be introduced by differ- 
as illustrative. ent degrees of vulcanization of the rubber 

Table 1.—Analyses of actual samples 

— - . . ■■ — - -- — ■ 

Designation I A B j C D 


4. Elongation—increase over normal length on stretching to limit... 


Material ol inside cover... 1-140/2 cotton 


x. Wraps per inch—inside cover. 

9. In one yard ol normal elastic yarn, the inches of hare ruhlier— r 

10. In one yard of normal elastic yarn, the weight in grams of— 


A 

B 

_ 

.019. 

.023+. 

340%. 

2x0%.. . 

2, H7.5... 

4,220.. 

115%. 

125%.I 

5-100/1 cotton. 

3-100/1 cotton. j 

1-140/2 cotton. 

1-120/2 cotton. 

45. 2 I. 

54. S L. 

52. 0 It. 

5S. 0 R. 

15.9". 

20.2". 

. 073 . 

.045 . 

.1025. 

. 10s . 

44.9%. 

41.9%. 

44.0%. 

39 1%. 

11. 1%. 

19. C%. 

2. 740'.. 

5.0701. 

1.2*0. 

2.3S0. 

.017+. 

.015. 


1-120/2 cotton 


silk. 
1-2 ply 

s 

K2.2 f.. 
121.0 K 


lijioo. A 
2 . 4*0. 


... 31. 4%, 

_ Pi, 200. 

... 7 . 300 , 

... . oon. 


Tlio gauge of the elastic yarn (item 1G) was core, if it he of rubber, of the amount of talc 
measured hv an automatic micrometer which or other dusting material| picked up by the 
pressed upon four adjacent yarns with a uni- core of elastic material incident to its inanu- 


fonn constant pressure of 6 ounces. The 
four threads held at each end about six inches 
apart were placed under the presser foot 
which was % of an inch in diameter and the 
reading recorded. The presser foot was 


facture and manipulation,! of the elongation 
of the core during its winding, of the pitch 
of the windings of the covfcr, and of the cov¬ 
ering yarns themselves. Vfith these cautions 
the specifications of Table ill are now given. 


Table 11 .— Specifications 


Designation 


1. Oauge of circular rubber core—normal condition.020 . \ .013+.. . oip. 

2. Elongation of rubber core during winding approximately. 340*7.| 2M)%. 270%. . ... 

3. Yards per pound—normal condit ion. 3.140. | 4,.VO.... .’.420 _ 

■l. Elongation —increase over normal length on stretching to limit. 120*7.■ 120*7 . 120*7 . 

5. Material of outside cover. 3-100 1 cotton ! 3—100/1 cotton. 3-100/1 cotton. 


6. Materia! of inside cover. .i 1-120/2 cot ton. I 1-120/2 cotton 1-120 2 cotton 

i ; 

7. Wraps per inch—outside cover. 4.11.| AS I, . 02 t . 

S. Wraps per inch—inside cover. . 55 It. <55 K . 1 72 it. . _ 

9. In 1 yard of normal elastic yarn, the inches of bare ruhlier—relaxed. If!"..j to".—: to"!.. 

40 10. In 1 yard of normal elastic yarn, the weight in grams of— 

(a) Bare rublntr.■ .0 s 0fi....j .0354 .1 ,01*i. 

(i>) Both rubier and covers.I . 1445. 1 .0993.I .0x37. 

11. I’cr cent by weight of rubber core..-.| 50%.. 35.7*7. 1 23,‘J%. 

12. I’cr cent by weight of outside cover .. ... 29.5%.. 42.9*7 - 51.(1%... 

13. Per cent by weight of inside cover..| 14.5*7. 21.4*7. 25.41% _ 

It. Yardage of 1 pound of bare rtthlK-r coi e-rela\e>i... 2.500. 5,700. 10 . 2 fM)... . 

15. Yardage of relaxed bare rublw in 1 pound clast jc yarn. l.ion. 2.030...! 2.410. 

ak to. Gauge in inches of elastic yarn (product;.019.017—.i ,015| _ 


.1145. 

50% . 

29 . 5 %.. 

14 . 5 %. 

2.500. 

1.100. 

.019 . 


. 00 '+. 

3' (K;. 

14 . mi. 

170 %. 

1-2 ply 13 1' 
siP:. 

1-2 ply 13 I/ 
silk. 


raised a fraction of an inch from the base It will of course he umjlerstood that the 
and allowed to snap back on the elastic yarns, specifications of the foregoing tables are not 
The pressure spring in this micrometer was govern with any intention td limit the inven- 
50 equivalent to that obtained by six ounces dead t '°. n nloro than is required Ijy the scope of the 115 


weight dropped a fraction of an inch in 
vertical position. 

The above analyses are but a few of many 
that have been made. From all of the data 
accumulated specifications have been formti- 


prior art. Obviously the relative size and 
materials of both the core and the covering 
yarns may he varied to meet requirements, 
likewise also the elongatioi|i of the core dur¬ 
ing winding, and the pitch) of the windings 120 
or the wraps per inch. As before indicated. 


late.1 for guidance in the production of yarns the ,‘ f the eiastic v .|,. n to str< . u . h mav 

ordered. Three such specifications for elas- |„, va ,.j e<] as ( | esir ,. (1 b , lt .-j t | js 1>rt .f cra i, le . at 
tic yarns with cotton coverings are given in least for knitting on fine [gauge machines. 

60 subsequent 1 aide II under the columns head- {o keep such capacitv downl to the neighbor- 12 , 
ed K. F and G. and one for a silk covering hood of 150';; or down to lj00%. 
in the column headed H. It is not to be ex- From the foregoing the inature of the in- 
pected that these specifications will be ex- vontfon will be apparent to jone skilled in the 
actly realized in the manufacture of any art. The clastic yarn mav] l>e employed in 

65 particular elastic yarn because of the many knitting machines in the manufacture of all 
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or part of knitted articles, aiid either as a 
substitute for the ordinary non-elastic fibrous 
knitting yarns, or jointly therewith in so- 
called “plating’*. The elastic yarn may also 
5 be used on sewing machines for stitching 
purposes. It may also be used as a substitute 
for the old elastic yarns where it is desired 
to obtain a finer product. Woven or knitted 
into bandages the universal elasticity of the 
10 fabric enables an end of the bandage to be 
tucked under a convolution and anchored by 
itsown inherent gripping properties. Incor¬ 
porated in articles of wearing apparel such 
as corsets, brassieres, or bathing suits, desir- 
15 able figure-enhancing effects may be attained. 
Golf knickers and socks may be improved 
by its use. Great improvements in many old 
articles of manufacture and in many new ar¬ 
ticles are attending its introduction and dis- 
£0 closure. A few courses of elastic yarn in¬ 
corporated in women’s stockings immediate¬ 
ly above the knee will minimize runs. In 
such eases, and generally in knitting, it is ad¬ 
visable to relieve the elastic yarn of tension 
25 so that when the garment is completed the 
portion thereof constituted by tne elastic 
yarn, will not contract or narrow in such way 
as to objectionably detract from its appear¬ 
ance d this may be done by leading the 
so yarn directly from the source of supply to 
the knitting needles instead of through the 
usual tensioning devices. 

The invention is not intended to be limited 
beyond the extent required by the scope of 
C.5 the prior art and all changes and variations 
• as may be made within it are intended to be 
comprehended. Reference should therefore 
be made to the accompanying claims for an 
understanding of the scope of the invention. 
40 In the claims the term elastic material is 
used to comprehend rubber compositions and 
any materials equivalent thereto for the pur¬ 
poses of this invention. 

Having thus described my invention, what 
45 I claim and desire to protect by Letters Pat¬ 
ent is: 

1. An elastic yarn capable of being knitted 
in a knitting machine and having a core of 
elastic material under tension, and a covering 

GO of relatively inelastic fibrous material hold¬ 
ing the core elongated, said elastic yarn being 
limited to a predetermined and substantial¬ 
ly uniform degree in its capacity to stretch, 
a pound of said elastic yarn ip its normal con- 
Cw> dition having a total length of more than 2800 
yards. 

2. An elastic yarn capable pf being knitted 
in a knitting machine and having a core of 

co elastic material under tension, and a cover¬ 
ing of relatively inelastic fibrous material 
holding the core elongated, said elastic yarn 
being limited to a predetermined and rela¬ 
tively uniform degree in its capacity to 
03 stretch, a pound; of said core of elastic mate¬ 


rial in a normal unstretched condition alone 
measuring at least 5000 yards. 

3. An elastic yarn capable of being knitted 
in a knitting machine and having a core <5f 
elastic material under tension, and a cover- 70 
ing of relatively inelastic fibrous material 
holding the core elongated, said elastic yarn 
being limited to a predetermined and substan¬ 
tially uniform degree in its capacity to 
stre'tch, a pound of said elastic yarn in its 
normal condition containing a core of elastic 
material, which core, when freed of said 
covering and relaxed, measures in excess of 
1000 yards. 

4. An elastic yarn capable of being knitted 8 o 
in a knitting machine and having a core of 
elastic material under tension, and a covering 

of relatively inelastic fibrous material holding 
the core elongated, said elastic yarn being lim¬ 
ited to a predetermined and uniform degree 85 
in its capacity to stretch, the greatest dimen¬ 
sion of an average cross section of said elas¬ 
tic yarn being less than .025 of an inch. 

5. An elastic yarn capable of being knitted 

in a fine gauge knitting machine and having so 
a core of vulcanized rubber composition under 
tension, right and left helical windings of 
yarn covering said core and holding it elon¬ 
gated, said yarn having a predetermined and 
substantially uniform capacity to stretch, a 95 
pound of said elastic yarn in its normal con¬ 
dition having a total length of at least 3600 
yards. 

6. An elastic yarn capable of being knitted 

in a fine gauge knitting machine and having loo 
a core of vulcanized rubber composition un¬ 
der tension, right and left helical windings 
of yarn covering said core and holding it 
elongated, said yarn having a predetermined 
and substantially uniform capacity to stretch, 105 
a pound of said core of elastic material in a 
normal unstretched condition alone measur¬ 
ing at least 5000 yards. 

. i • An elastic yarn capable of being knitted 
in a fine gauge knitting machine and having no 
a core of vulcanized rubber composition un¬ 
der tension, right and left helical.windings 
of yarn covering said core and holding it 
elongated, said yarn having a predetermined 
and substantially uniform capacity to stretch, 115 
a pound of said elastic yarn in its normal 
condition containing a core of elastic mate¬ 
rial, which core, when freed of said right 
and left helical windings of yarn and relaxed 
measures more than 1200 yards. 120 

8. An elastic varn capable of being knitted 
hi a fine gauge knitting machine and having 
a core of vulcanized rubber composition un¬ 
der tension, right and left helical windings of 
yarn covering said core and holding it.elon- 125 
gated, said yarn having a predetermined and 
substantially uniform capacity to stretch, 
the greatest dimension of an average cross 
section of said elastic yarn not exceeding 
.021 of an inch. 


130 
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9. An elastic yarn having a core of vul¬ 
canized rubber composition under tension, a 
plurality of balanced windings of yarn cov- 
ering said core and holding it elongated, said 

° core when uncovered and relieved of tension 
l>eing approximately circular in cross sec¬ 
tion, said elastic yarn having a predetermined 
and uniform capacity to stretch and to flex in 
10 any direction throughout its length, and said 
elastic yarn having a length of more than 
2.000 yards in a pound thereof in a relaxed 
normal condition. 

10. An elastic yarn having a core of vul- 
16 canized rubber composition under tension. 

and right and left helical windings of fi¬ 
brous yarn holding the core elongated, the 
capacity of said elastic yarn to stretch and 
to flex in anv direction being uniform 
20 throughout its length, the flexibility of said 
elastic yarn being such as to permit, knitting 
in a fine gauge knitting machine at normal 
speeds without dropping stitches, and said 
elastic yarn having a length of more than 
25 2,000 yards in a pound thereof in a relaxed 
normal condition. 

11. An elastic yarn having a core of vul¬ 
canized rubber composition under tension, 
right and left helical windings of fibrous 

30 yarn holding the core elongated, the capacity 
of said elastic yarn to stretch and to flex in 
any direction being uniform throughout its 
length, the flexibility of said elastic yarn be¬ 
ing such as to permit knitting in a fine gauge 
35 knitting machine at nonhal speeds without 
dropping stitches, and said core being ap- 
proximately circular in cross section when 
freed of said windings and relieved of ten¬ 
sion. and said elastic yarn having a length 
: of more than 2.000 yards in a pound thereof 
in a relaxed normal condition. 

12. An elastic yarn having a core of vul¬ 
canized rubber composition under tension, 
right and left helical windings of fibrous 
yarn holding the core elongated, the capac¬ 
ity of said elastic yarn to stretch and to flex 
in any direction being uniform throughout 
its length, the flexibility of said elastic yarn 
being such as to permit knitting in a fine 
gauge knitting machine at normal speeds 
without droppnig stitches, said core being 
approximately circular in cross section when 
freed of said windings and relieved of ten¬ 
sion. and said elastic yarn having an external 
diameter of less than .021 of an inch. 

13. An elastic yarn having a core of vul¬ 
canized rubber composition under tension, 
and a fibrous covering holding said core elon¬ 
gated. said elastic yarn having approximately 
the characteristics of a non-elastic yarn of 
approximately the same size and of approxi¬ 
mately the same materials as the fibrous cov¬ 
ering for the elastic yarn excepting in its 
stretching characteristics, and said elastic 

' yarn having a length of more than 2,000 yards 


thereof in a relaxed normal Condition. 


16 . 


throughout its extent, and the average cross 


being 


^ 1 


I 


in a pound thereof in a relaxed normal con¬ 
dition. 

14. An elastic yarn having a core of vul¬ 
canized rubber composition under tension, 
and right and left helical wjindings of yarn 70 
covering and holding the corp elongated, said 
core and said windings beingj of such size and 
said windings being of suchimaterial and so 
applied as to adapt the elastic yarn for knit¬ 
ting in a fine gauge cylindrical knitting ma- 75 
chine of a diameter of 3*4 inches having at 
least 176 needles, or in anj equivalent fine 
gauge knitting machine, and baid elastic yarn 
having a length of more thajn 2.000 yards in 

a pound thereof in a relaxed normal condi- 80 
tion. 

15. An elastic yarn having a core of vul¬ 
canized rubber composition! under tension, 
and right and left helical windings of yarn 
covering and holding said jeore elongated, 85 
the size of said elastic yarn! approximating 
the size of said core of vujeanized rubber 
composition before it is wound and before it 

is stretched, and said elastic! yarn having a 
length of more than 2,000 yajrds in a pound 


SO 


An elastic yarn having a core of vul¬ 
canized rubber composition | under tension, 
said core being uniform in cifoss-section and 
having smooth external surfaces substan¬ 
tially free from corners and irregularities, 
covering, yarn holding said pore elongated, 
said elastic yarn being uniforknly stretchable 
to a predetermined limit, said'elastic varn be¬ 
ing uniformlv flexible in 


95 


anv direction 100 


less than 


section of said elastic yarn 
.021 of an inch. 

17. An elastic yarn having! a core of vul¬ 
canized grainless rubber comjposition under 
tension, a covering of relatively inelastic fi¬ 
brous material holding said 'core elongated 
and limiting the capacity of t!he elastic yarn 
to stretch to a predetermined degree, the av¬ 
erage thickness of said elastic yarn being 
less than .021 of an inch. 

Signed at New York, county of New York, 
State of New York, this 10 day of June. 1931. 

PERCY ADAMSON. 
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DISCLAIMER 

1,822,847 .—Percy Adamson , Rye, N. Y. Elastic Yarn. Patent dated September 
8, 1931. Disclaimer filed March 10, 1939, by the assignee, United States 
Rubber Company. 

Hereby enters its disclaimer to that part of the specification and claims enumer¬ 
ated as follows, to wit: 

From the specification of said patent all data in column A of Table I and all data 
in column E of Table II on page 3 thereof, and all reference in such specification to 
said data; and 

Claims 4 and 15; and 

From claim 3 of said patent all elastic yams therein defined save those which 
have a core, the average thickness of which does not exceed .0133 of an inch in relaxed 
uncovered condition; and 

From each of claims 1, 5, 7, and 8 of said patent all elastic yams therein defined 
save those which are capable of being knitted without appreciable reduction of speed 
of, and without dropping stitches on. knitting machines of fine gauge as fine or finer 
than cylindrical knitting machines of a diameter of 3% inches having 176 needles 
and which yams are capable of use as a substitute for the ordinary non-elastic fibrous 
knitting yams; and 

From each of claims 10 and 11 of said patent all elastic yams therein defined 
save those which are capable of being knitted on knitting machines of fine gauge as 
fine or finer than cylindrical knitting machines of a diameter of 3% inches having 176 
needles; and 

From claim 13 of said patent all elastic yams therein defined save those which 
are capable of being knitted without appreciable reduction of speed of, and without 
dropping stitches on, knitting machines of fine gauge as fine or finer than cylindrical 
knitting machines of a diameter of 3K inches having 176 needles. 

[Official Gazette April 4, 1939.] 



DEFENDANTS’ EXHIBIT A. 


182 Shepherd British Application Filed March 

19, 1934. 

i 

Endorsed: Filed Dec 11 1940 Charles E. Stewart, Cl|erk 

Duplicate 

Patents and Designs Acts, 1907 to 1932 
Provisional Specification . 

“Improvements in and relating to the weaving of fabrics 
from rubber or elastic thread.” 

I, Thomas Lewis Shepherd, of Bush House, Aldwy|ch, 
London, W. C. 2, a British subject, do hereby declare the 
nature of this invention to be as follows:— 

183 This invention relates to the weaving or knitting 
of fabrics from rubber or other elastic threads, ajnd 

is an improvement or development on the weaving dnd 
knitting systems and devices described in the specifications 
of my copending Applications Nos. 14005, 16778, 328J.1, 
33281 all of 1933. 

In the manufacture of such fabrics all of the warp threads 
and/or all of the weft threads mav be of such an elastic 
character or they may be mixed in a desired proportion 
with any usual non-extensible threads. 

One difficulty that arises when weaving elastic or rubber 
threads arises from the fact that it is difficult to control tjie 
stretch of such threads during the actual weaving opera¬ 
tion. Again, the rubber thread may itself vary in flexibil¬ 
ity which also results in difficulty of control when weaving 
or when leading the thread into the loom. 

The object of the invention hereinafter described is to 
overcome this loss of control by coating the yarn, either jin 
its natural relaxed condition or having a desired degree Of 
stretch, with a suitable kind of soluble adhesive, such as 
glue, solutions of cellulose or the like, or a suitable varnis)i. 
Such soluble adhesive is applied by coating, spraying, Or 



214 


otherwise, either before or during the process of weaving, 
i.e., before the actual fabric is formed or beaten up. 

Preferably the coating will be applied and allowed to dry 
to such a degree as will impart to the fabric or the thread 
as the case may be, a rigid or a semi-rigid “set'’, so that 
the resulting fabric or thread will be rendered indexible or 
semi-flexible. 

In thisi way the resulting operations to be per- 
184 formed upon the thread or the incomplete fabric can 
effected upon a substance that possesses either no 
stretch at all or a degree of stretch that is negligible. 

The adhesive used is preferably of such a character that 
it will quickly dry or any artificial drying means may be 


used. 

It is to be understood that the threads above referred to 
may comprise either the uncoated or uncovered rubber it¬ 
self, or they may comprise a rubber thread having a wind¬ 
ing thereon of silk, cotton, or other fibrous or protective 
material: or again, may comprise rubber already having a 
protective coating and wound thereafter with a fibrous 
covering. 

The thread or yarn having thus been coated with an ad¬ 
hesive as above described, is then woven or knitted into a 
fabric, or the weaving or knitting operations completed 
thereon. Subsequently by a later process the adhesive 
coating is removed or otherwise eliminated bv washing, dis- 
solving or otherwise leaving the fabric with its original 
flexibility, or with the flexbility it should possess. 

In some cases the adhesive may be only incompletely 
removed where any particular characteristic of stiffness is 
desired in the fabric. 

From the foregoing it will be understood that stretch con¬ 
trol over the thread, yarn or fabric is obtained, so that the 
loom has to deal with a material possessing a constant non¬ 
stretch, after which the control is removed, leaving a flex¬ 
ible fabric which is uniform in character and appearance. 

Dated this 19th day of March, 1934. 


AF. MN. 
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DEFENDANTS’ EXHIBIT B. 

185 Shepherd British application Filed May 3, 1934. | 
Endorsed: Filed Dec 11 1940 Charles E. Stewart, Clerk 
Patents and Designs Acts, 1907 to 1932 


No. 14005. Date 13.5.33. 

No. 16778. Date 12.6.33. 

No. 32811. Date 23.11.33. 

No. 8612. Date 19.3.34. 

Complete Specification j 

“ Improvements in and relating to the manufacture iof 
fabrics consisting wholly or partly of rubber elastic 
threads”. 

I, Thomas Lewis Shepherd, a British subject, of Bush 
House, Aldwych, London, V. C. 2, do hereby declare the 
nature of this invention and in what manner the same is ito 
be performed, to be particularly described and ascertained 
in and by the following statement:— 

i 

186 This Invention relates to the manufacture of fab¬ 
ric or lace work consisting wholly or partly of rub¬ 
ber elastic threads. 

In the weaving or knitting of a fabric from such threads, 
whether they are bare or are covered with a fibrous wind¬ 
ing of cotton, silk, wool or the like, there is difficulty in con¬ 
trolling the tension of the threads, this being increased 
when they are very fine. Various suggestions have been 
made to overcome this drawback, but they usually entail 
a modification of, or an adaptation in, the construction of 
the shuttles or in the selvedge. In spite of these sugges¬ 
tions, however, for overcoming the difficulty, the weave cj>r 
knit still continues to be unsatisfactory, because there isja 
tendency for local irregularities to be set up in the fabric 
or an imperfect selvedge is formed which spoils the ma¬ 
terial, and moreover the variation in tension tends to cre¬ 
ate shirring, cockling and other imperfections. 


i 

i 

i 
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Again when the pirn is empty or about to become ex¬ 
hausted, the last nick needs to be withdrawn before con¬ 
tinuing to weave. Moreover a defect is sometimes caused 
bv a slight difference in the length of the weft threads. 

The object of the invention is to so control the thread 
before and during weaving that it exerts no tension or it 
is in a static condition, so as to thereby eliminate all ir¬ 
regular patches, lines or zones in the fabric. 

Another object of the invention is to temporarily de¬ 
prive the rubber thread of its elasticity to enable it to be 
convenientlv worked, the elastieitv being finallv restored to 
it again, by and during the subsequent dressing, finishing 
and other operations necessary to completely finish the 
fabric. 

The invention will now bo described with reference 
187 to the accompanying drawings, in which:— 

Figure 1 is a perspective view of one form of ap¬ 
paratus by whi('*h the stretch of the rubber threads may be 
controlled. 

Figure 2 is an elevation of a shuttle by which the stretch 
during weaving is controlled. 

Figure 3 shows a thread the stretch of which is under 
control, and 

Figure 4 shows one form of covered thread that may be 
used. 

Tn carrying the invention into effect according to one 
embodiment, the rubber thread a is prepared in any suita¬ 
ble way, such as by extrusion from a solution of rubber 
from an aqueous dispersion of latex, or by being cut from a 
sheet, and either left bare, or covered by a helical winding 
of cotton, silk or the like, as shown at }>. Figure 4. Such 
a winding is then supplemented by a second outer helical 
winding as shown at c. and the respective windings are of 
relatively opposite twist. 

A thread prepared in any of these ways is then extended 
for weaving, knitting, lace making or any other purpose 
to an extent which is somewhat or slightly below’ its full ex- 


tensibilitv, and this extension is effected in one way as fal¬ 
lows :— 

Referring more particularly to Figure 1, which illus¬ 
trates a number of threads simultaneously treated, each 
thread is wound upon a series of differential stretching rol¬ 
lers of which the first d is of the smallest diameter. Tjie 
threads in their natural relaxed condition are wound for! a 

I 

few turns each upon the first series of rollers d and th<Jm 
the threads are carried on to the next series of rollers| e 
which are driven at the same speed but are slightly 
188 larger in diameter than the set d. By the higher 
peripheral speed of the rollers o the threads receite 
a first degree of stretch. After a few turns around tljie 
rollers e. the threads are led away to a third series of rol¬ 
lers f which are driven at the same speed but are larger in 
diameter so that the threads receive a second degree of 
stretch. This repeated and progressive stretching has tpe 
effect of temporarily destroying the elasticity or resilience 
of the rubber threads in which condition they are wourjd 
upon final takeup rollers g with a further stretching actiop. 
Finally the threads are led away to cops, bobbins or pimp, 
indicated at Figure 1, for the purpose of weaving. 

It is to be understood that the various sets of stretching 
rollers are mounted on shafts k . /, m . respectively, each 
shaft carrying a gear or spur wheel n. the various spur 
wheels being geared together as a train by a series of id]e 
gear wheels o. whereby the various stretching rollers aife 
driven at the same speed and in the same direction, in tt)e 
example shown, a clockwise direction. The take-up roller 
g mounted on shaft p is also driven from the same tranji, 
the shaft being fitted with a gear wheel g and driven 
through an idler as before. The cops h are preferably 
arranged in echelon as shown and are each driven off the 
shaft p through pulleys r, belts .9 and a pulley t arranged 
on each of the cop spindles u. 

The arrangement of such a stretching and driving ge^r 
shown in Figure 1 is shown as purely diagrammatic and jt 
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will be understood that the stretching roller d and its gear 
wheel u are actuated through a suitable form of pri- 

189 mary drive not shown. Any other form of stretching 
and driving gear may be employed. 

In the arrangement shown in Figure 1, the rubber thread 
is subjected to a tension control which consists in progres¬ 
sively stretching the thread up to- and somewhat below its 
elastic limit, and it has been found by this treatment that 
the thread is 1 temporarily deprived of its elasticity or 
resilience. There is thus imparted to the thread a sort of 
longitudinal “set” or rigidity before it passes into the 
loom for weaving, so that the weaving operation will not be 
complicated by any stretching of the various threads. To 
prevent any tendency for the threads to stick together, the 
cops h are shown as rotating in contact with a bed v of 
French chalk or similar dusting or lubricating medium. It 
is to be noted that the thread is wound on to each of the 
oops in a pronounced or bold cross winding to ensure there 
being no further tension exerted thereon. With such a 
treatment of the thread it is found that anv ordinarv shut- 
tie may be used when the thread is to be woven and no 
modification of the shuttle will be required, and the same 
will apply when the thread is to be knitted or manufactured 
into lace. 

"Referring now to Figure 2, another means is therein 
illustrated byi which stretch control is exerted upon the 
thread. This comprises a modified form of shuttle on to 
the pirn ir of which the rubber elastic thread is wound with¬ 
out any tension in its natural relaxed condition. The suc¬ 
ceeding weaving operations are now carried out with a pre¬ 
determined allowance of stretch from zero upwards, and 
for this purpose the thread as it leaves the pirn is sub¬ 
jected to a frictional drag which is exerted by a furred 
sleeve shown at r near one end of the shuttle, and 

190 by a tuft device //. The thread is passed through 
these devices in succession and they are adjusted so 

that their fibres or filaments exert a certain amount of 
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friction on the passing thread which finally emerges fro^n 
the shuttle by the usual eye z. In further detail the furring 
device comprises a tube 10 which is internally coated* with 
a sleeve of fur or other filamentitious material, and the 
fibres of which drag upon the thread to an extent deter¬ 
mined by the size of the tube and the amount of fur ma¬ 
terial arranged therein. The “tuft” t is formed of a cen¬ 
trally arranged socket within which is held a quantity <|)f 
cotton wool, fine fabric or other material, through which 
the thread is centrally drawn so that it is again subjected 
to a drag. By adjusting the quantity of fibrous material 
mounted in the tuft to a desired degree of stretch control 
is exerted on the thread. 

Such a stretch control may be exerted upon the threajd 
bv a third svstenu which consists in coating the thread \a 
either in its natural relaxed condition or under a desired 
degree of stretch with a suitable kind of soluble adhesive 
as shown at 11 in Figure 3. Such an adhesive eoatinjg 
which should be a quick drying one may consist of glue, 
gelatine, solution of cellulose, starch, wax, resin or the lik<!?, 
or a suitable varnish. It may be applied by coating, spray¬ 
ing or otherwise, before the process of weaving. The coat¬ 
ing will be applied and allowed to dry to such a degree ajs 
will impart to the thread a rigid or semi-rigid set so thajt 
the resulting thread will not possess the characteristic df 
stretch, and is deprived of its elasticity or resilience ajs 
before. 

191 As stated above, the adhesive used is of such ^ 
character that it will quickly dry, but if necessarj? 
lhe drying can be accelerated by artificial drying means 
of any kind. 

It is to be understood that the threads above referred tb 
may comprise either the uncoated or uncovered rubber it¬ 
self, or may comprise those with a winding thereon of silkj, 
cotton, or other fibrous material such as is shown in Figf 

nre 4. 
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The thread or yarn having thus been coated with an ad¬ 
hesive as above described, is then woven or knitted into a 
fabric. Subsequently by a later process the adhesive coat¬ 
ing is removed or otherwise eliminated by washing, dis¬ 
solving or otherwise, when it will be found that the elas¬ 
ticity, or resilience of the threads has been restored; but 
in some cases the adhesive may be only completely 
removed where any particular characteristic of stiffness is 
desired in the fabric. 

hi anv of the above described modifications the fabric 
* 

mav be finished l»v bo dine it so as to cause it to shrink to 
* • 

its limit, whereupon it may be calendered on a steam cal¬ 
ender, being boiled again if necessary, and again steam cal¬ 
endered, and then put through a finishing calender. 

It is also to be understood that the finishing process has 
to be carried out without any stretching of the fabric. 

From the foregoing it will be understood that stretch 
control over the thread, yarn or fabric is obtained, so that 
the loom has to deal with a material possessing a constant 
non-stretch, after which the control is removed, leaving a 
flexible fabric which is uniform in character, surface and 
appearance. The desired elasticity is determined by 

192 the amount of stretch applied to the yarn during the 
operations, stretching, sizing or coating or the like. 

The fabric described in the foregoing may be made 
wholly fiom warps and/or wefts which are of elastic rub¬ 
ber, or partly from ordinary non-extensible textile warps 
and or wefts, and those of elastic rubber. In using or¬ 
dinary textile warps and wefts, the stretch control will 
not be required. 

193 Having now particularly described and ascer¬ 
tained the nature of my (or our) said invention and 

in what manner the same is to be performed, I (or we) de¬ 
clare that what I (or we) claim is: 

1. An improved method of manufacturing a fabric which 
includes a series of elastic rubber threads, consisting in 
subjecting the threads to the action of a control, so that 


when it is being woven the thread will have no tendency jto 
stretch, and subsequently removing such stretch control.! 

2. A method of manufacturing fabric which includesj a 
series of elastic rubber threads, as claimed in Claim 1, jin 
which the threads are bare or which are wound with a 
fibrous covering. 

3. A method of manufacturing a fabric as claimed iin 
Claim 1, consisting in first depriving the elastic rubbler 
threads of their elasticitv and resilience, leading the thread 
thus treated into the machine for manufacturing a fabric, 
and subsequently restoring elasticity and resilence to t^e 
threads. 

4. A method of manufacturing a fabric as claimed |n 
Claim 1, consisting in progressively stretching the rubber 
thread to near its elastic limit, so as to deprive it of its 
elasticity and resilience, then leading such treated thread 
into the machine for making the fabric, and subjecting tlie 
fabric to a finishing operation during which the elasticity 
is restored to elastic rubber threads. 

5. A method of manufacturing a fabric as claimed 
Claim 1, consisting in leading elastic rubber threads 
their natural relaxed condition to a spool, cop or pirn and 

winding it thereon without any stretch and subsi- 
194 quently leading the thread from the pirn, cop dr 
bobbin through textile means which exert a drajg 
upon the thread and before it passes into the machine fojr 
making a fabric, whereby the fabric is manufactured with 
a predetermined amount of stretch only. 

6. A method of manufacturing a fabric as claimed in 
Claim 1, consisting in cutting the elastic rubber thread with 
a suitable adhesive or varnish and allowing it to drv, where!- 
by stretch control is applied to the thread, after which th|? 
thread thus treated is led into a machine for manufacturj- 
ing a fabric, after which the coating or adhesive is removed 
from the fabric and the threads either wholly or partly, s<|> 
as to restore again to the threads their capacity to stretchl 

7. In the manufacture of a fabric as claimed in Claim 1L 


iin 

iin 

i. 
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the combination of a series of rollers driven at the same 
speed but of progressively increasing diameter over which 
an elastic thread is wound for the purpose of progressively 
stretching the elastic rubber thread so as to deprive it of 
its elasticity and resilience, then leading the thread thus 
treated over a take-up roller and subsequently leading the 
thread to a cop, bobbin or pirn for subsequent use in a loom 
or other machine for making a fabric. 

8. In the manufacture of a fabric as claimed in Claim 1, 
an improved shuttle comprising a pirn upon which an elas¬ 
tic rubber thread is wound without stretch, one end of the 
shuttle being provided with a furring device as well as a 
tuft device, whereby the thread as it leaves the pirn will be 
subjected to a dragging or retarding action. 

9. A method of manufacturing a fabric as claimed 
193 in Claim 1, in which the fabric resulting from the 
processes above claimed is subjected to one or more 
boiling processes and is treated in one or more calendering 
devices, so that the finished fabric is of uniform surface 
and without any irregularities. 

10. A combination of the above described methods and ap¬ 
paratus for producing a fabric consisting wholly or partly 
of elastic rubber threads, and which will be smooth in ap¬ 
pearance and have no wrinkles or irregularities but has a 
smooth surface. 

Dated this 3rd day of May 1934. 

MARKS & CLERK. 
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22 Claims. 

This invention relates to the manufacture of 
fabric or lacework consisting wholly or partly of 
i rubber elastic threads, and to improved elastic 
threads and methods of preparing same for such 
5 purposes. This application comprises a division 
of my copending application Serial No. 724.814 
filed the 9th day of May, 1934. 

In the weaving or knitting of a fabric from 
such threads, whether they are bare or whether 
10 they are covered with one or more fibrous wind¬ 
ings of cotton, silk, wool or the like, there is 
dilT 'ulty in controlling the tension of the threads, 

; this being increased when they are very fine. 
Various suggestions have been made to over- 
10 come this drawback, but they usually entail a 
modification of. or an adaptation in, the con¬ 
struction of the shuttles or in the selvedge. In 
spite of these suggestions, however, for overcom- 
i ing the difficulty, the weave or knit still con- 
i 20 tinues to be unsatisfactory, because there is a 
tendency for local irregularities to be set up in 
the fabric or an imperfect selvedge is formed 
which spoils the material, and moreover the 
variation in tension tends to create shirring, 
85 cockling and other imperfections. 

Again when the pirn is empty or about to 
become exhausted, the last pick needs to be 
withdrawn before continuing to weave. More¬ 
over a defect is sometimes caused by a slight 
80 difference in the length of the weft threads. 

The objects of the invention include the pro¬ 
vision of novel and improved elastic threads 
adapted to eliminate the above mentioned diffi¬ 
culties, and also the provision of improved meth- 
15 ods, to so control the thread before and during 
weaving that it exerts no tension, that is to 
say, it is in a static condition, so as to thereby 
eliminate all irregular patches, lines or zones in 
the fabric. 

40 Another object of the invention is to tem¬ 
porarily deprive the rubber thread in effect of 
its elasticity to enable it to be conveniently 
i worked, the elasticity being finally restored to it 
again, by and during the subsequent dressing, 
45 finishing and other operations necessary to com¬ 
pletely finish the fabric. 

Various further and more specific objects, fea¬ 
tures and advantages will clearly appear from 
the following specification, describing by way of 
| 50 example various preferred embodiments of the 
invention. The invention consists in such novel 
features, methods and combinations of method 
steps as are disclosed and described herein, 
i The invention will now be described with ref- 
56 erence to the accompanying drawing which 11- 
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lustrates by way of example, a thread of rubber, 
the stretch of which is controlled as will here¬ 
after be described. 

In carrying the invention into effect the rub¬ 
ber thread a is prepared in any suitable way, 
such as by extrusion from a solution of rubber 
or from an aqueous dispersion of latex or being 
cut out from a sheet or otherwise. 

A thread thus prepared may then be extended 
for weaving, knitting, lacemakihg or any other 10 
purpose to an extent which is preferably some¬ 
what or slightly below its full degree of extensi¬ 
bility or elastic limit and the thread a is then 
coated under the desired degree of stretch as 
above described, with a suitable kind of solu- 15 
ble adhesive as shown at 11 in the drawing. Al¬ 
ternatively, according to the invention in cer¬ 
tain of its phases, the thread m&y thus be coat¬ 
ed when in its natural relaxed condition. 

Such an adhesive coating which should be of 20 
a quick drying character may consist of or 
comprise glue, gelatine, a solution of cellulose, 
starch, wax, resin or the like or a suitable var¬ 
nish. It may be applied by coating, spraying, 
painting or otherwise and the j coating is then 25 
allowed to dry to such a degree as will impart 
to the thread a rigid or semi-rigid set so that 
the resulting thread will not possess the char¬ 
acteristic of extensibility but is Substantially de¬ 
prived of its elasticity. SO 

The “Chemical Formulary”. Vol. I, pages 
474-477, copyright 1933, published by The Chem¬ 
ical Formulary Co.. Brooklyn. N. Y., and the 
textbook by Wheeler, entitled f‘The Manufac¬ 
ture of Artificial Silk”, page 94, published by 85 
Chapman & Hall Ltd., London, England. 1928. 
disclose various sizing materials and mixtures 
suitable or readily adaptable for j the above indi¬ 
cated purposes. Suitable and j effective sizing 
materials or mixtures having the necessary ten- 40 
acity and flexibility for the purpose may be se¬ 
lected by trial and will of course depend some¬ 
what on the dimension and character of the par¬ 
ticular thread used, and the extent to which the 
thread is to be stretched when the coating is • 
applied. 

It will be understood that the rubber thread 
either before or after having been stretched may 
be vulcanized. After the threa4 has thus been 
coated with the above described |coating, it may 50 
then be passed into a loom or into a knitting ma¬ 
chine so that it may be woven or knitted into a 
fabric and when such fabric is completed the lat¬ 
ter may be finished by being boiled or heat treat¬ 
ed in any suitable way so as to remove the glue. 
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gelatine or other coating and so that the fabric ing it to dry, whereby the thread can no longer 

will be shrunk to its limit. As brought out in my be substantially stretched, leading the thread 

above mentioned parent application, the treat- thus treated into a machine for manufacturing 

ment may be such as to remove or otherwise the fabric, after which the coating is removed 

eliminate the coating from the elastic threads, from the thread of the fabric so as to restore 5 

by a washing, dissolving or other action, suitable again to the threads their capacity of stretch- 

for restoring the elasticity or resilience of the ing. 

threads; but in some cases the coating may be 2. A method of manufacturing a fabric con- 

only incompletely removed where any particular sisting in coating elastic rubber thread with sol- 

IQ characteristic of stiffness is desired in the fabric. uble material such as gelatine and allowing or iq 

After the removal of the coating, the fabric may causing it to dry so that the thread can no 

be calendered on a steam calender, being boiled longer be substantially stretched, leading the 

again if necessary, and again Steam calendered thread thus treated into a machine for manu- 

and finally put through a finishing calender. It facturing the fabric after which the coating is 

25 will also be understood that the finishing proc- removed from the thread of the fabric so as to 15 

ess is preferably carried out without any stretch- restore the capacity of stretching to such thread, 
ing of the fabric. 3. As a new article of manufacture, a vul- 

From the foregoing it will be understood that canized rubber thread coated with soluble ma- 
stretch control over the thread, yarn or fabric terial which is allowed to dry and thereby prevent 
20 is obtained, so that the loom has to deal w’ith a the thread from being stretched. 20 

material possessing a substantially constant 4. As a new article of manufacture an elastic 
“non-stretch" character, after which the control vulcanized rubber thread coated with soluble ma- 
is removed, leaving a flexible 1 fabric which is terial whilst it is under a predetermined amount 
uniform in character, surface and appearance, of stretch so as to thereby deprive the thread 
25 The desired elasticity of the finished fabric is of its elasticity. 25 

determined by the amount of stretch applied to 5. Process of making fabric including elastic 
the yarn during the operations of sizing or coat- rubber or rubber-composition yarn, comprising 
ing or the like. stretching the elastic yarn, applying size there- 

As also brought out in my above mentioned to to restrain it against contraction from this 

SO parent application, to prevent any tendency for stretched condition, manufacturing the fabric. 30 
the threads to stick together. French chalk or and removing the size from the elastic yarn 
similar dusting or lubricating medium may be of the fabric. 

applied thereto. And also while the adhesive 6 . Process of making fabric including elastic 
or coating material used is preferably of such a rubber or rubber-composition yarn, comprising 

35 character that it will quickly dry. yet if neces- as a preliminary operation, applying size to the 35 

sary the drying may be accelerated by artificial yarn to render the yarn approximately inelastic 
drying means of any suitable kind. It is to be during manufacture of the fabric, manufactur- 
further understood that the elastic threads which ing the fabric, and removing the size from the 
are to be coated may comprise uncovered rub- thus treated yarn thereof. 

40 ber or rubber composition, or may comprise those 7. An inherently elastic thread comprising a 40 
with a winding or windings or covering already body of rubber or rubber composition having a 

thereon, of silk, cotton, wool or other fibrous or soluble size deposited thereupon to hold said body 

protective material, of types which are per se in a stretched and substantially inelastic condi- 

well known in the art. tion so that it may be woven or knitted without 

45 The fabric described in the foregoing may be elongating or contracting from this condition to 45 

made wholly from warps and/or wefts which are an appreciably greater degree than inelastic 

of the coated elastic rubber, or partly from or- yarn. 

dinary non-extensible textile warps and/or wefts, 8 . An inherently elastic yam comprising a body 
and those of the coated elastic rubber. For the of rubber or rubber composition provided with a 

50 ordinary textile warps and wefts, the stretch fibrous cover thereupon and having a soluble size 50 

control will not be required. * deposited upon said cover and adapted to hold 

In the appended claims, references to render- the yarn in a stretched but substantially inelastic 

ing the elastic yarn approximately or substan- condition so that the yarn may be woven or knit- 

tially inelastic, and to suppressing the inherent ted without elongating or contracting from this 

55 elasticity of the elastic yarn, are of course in- condition to an appreciably greater degree than 55 

tended in a practical and not a theoretically ab- inelastic yarn. 

solute sense, that is. absolute inelasticity is not 9. Process of making fabric including elastic 
required or necessarily desirable, the object be- yam having an elastic core and a fibrous cover 
ing rather to avoid an objectionable elonga- wound thereupon, comprising as a preliminary 
00 tion under actual operating conditions. operation applying size to the fibrous cover of 55 

While the invention has been described in de- the elastic yarn to render the yarn approximate- 
tail with respect to particular preferred exam- ly inelastic during manufacture of the fabric, 
pies, it will be understood by those skilled in the manufacturing the fabric, and removing the size 
art after understanding the invention that vari- from the elastic yarn of the fabric. 

55 ous changes and further modifications may be 10. Process of making fabric including elastic 65 
made without departing from the spirit and rubber or rubber-composition yarn, comprising 

scope of the invention, and it is intended there- stretching the elastic yam. applying a soluble 

fore in the appended claims to cover all such gelatinous size thereto to restrain it against con- 

changes and modifications. ! traction from this stretched condition, manu- 

70 Having now described my invention, what I facturing the fabric, and removing the size from 70 
claim as new and desire to secure by Letters the elastic yarn of the fabric. 

Patent is: 11. An inherently elastic thread comprising a 

1. A method of manufacturing a fabric con- body of rubber or rubber composition having a 
sisting in coating elastic rubber thread with a soluble size comprising gelatine deposited there- 
suitable soluble material, and allowing or caus- upon to hold said body in a stretched and sub- 75 
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stantlally Inelastic condition so that it may be 
woven or knitted without elongating or contract¬ 
ing from this condition to an appreciably great¬ 
er degree than inelastic yam. 

12. The method of manufacturing fabric or 
lace work consisting wholly or partly of elastic 
rubber threads, in which method vulcanized or 
unvulcanized rubber threads are first coated 
with a suitable adhesive or varnish and dried to 
render them non-elastic, after which the non¬ 
elastic threads obtained are woven or otherwise 
made into fabric, and the fabric thus obtained 
subsequently treated to remove the coating. 

13. Process of making fabric including both 
elastic rubber or rubber-composition yam and 
textile yam, comprising initially causing the 
elastic yam to assume a condition of linear ex¬ 
tension sufficiently beyond its normal un¬ 
stretched condition to permit the elastic yam 
to be at or near its unstretched condition after 
finishing of the fabric, temporarily fixing the 
yarn in said condition of extension by applying 
and hardening soluble substance thereon, manu¬ 
facturing the fabric, and dissolving the said sol¬ 
uble substance from the elastic yam. 

14. Process of making shrunk woven fabric 
having both elastic rubber or rubber-composi¬ 
tion yarns and textile yams extending in one 
direction therein, characterized in that, before 
weaving, the elastic yams are temporarily fixed 
by soluble adhesive in an extended condition in 
which the ratio of the extended length of yam 
to the normal unstretched length thereof is such 
that the finished fabric after shrinking will pre¬ 
sent' a substantially uniform surface free of ir¬ 
regular patches or zones. 

15. Process of making woven woolen fabric of 
which a portion of the filling yarns are elastic 
rubber or rubber-composition, characterized in 
that before weaving, the elastic filling yams are 
temporarily fixed by soluble adhesive in an ex¬ 
tended condition less than the full degree of ex¬ 
tensibility thereof. 

16. A method of making elastic fabrics com¬ 
posed of elastic and inelastic strands which com¬ 
prises weaving in at least one direction of the 
fabric inelastic strands, associating with said in¬ 
elastic strands in the same direction of the fab¬ 
ric covered elastic strands held to a substantial- 

50 ly predetermined weaving elongation by sizing, 
and deslzing the fabric to permit the elastic 
strands to contract. 

17. A yam comprising a body of rubber or rub- 
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ber-composition, and a fibrous winding covering 
the same, and including a soluble size acting to 
suppress the inherent elasticity of the yam dur¬ 
ing manufacture of fabric therefrom and adapt¬ 
ed to be removed thereafter, the length of said 
yam being substantially greater than the length 
it would assume in the absence of said size. 

18. Process of making fabric having therein 
both textile yam and elastic rubber or rubber- 
composition yarn, including initially suppressing 
the inherent capability of the elastic yam to ex¬ 
pand and contract in length upon applying or 
releasing tension, such suppressing being effect¬ 
ed by associating with the elastic yarn a rela¬ 
tively inelastic accompaniment, utilizing the two 
yams for the manufacture of the fabric in the 
usual way, and thereafter restoring the inherent 
elasticity of the elastic yamis. 

19. Process of making knitted fabric having 
therein both textile yarn and elastic rubber or 
rubber-composition yam, including initially sup¬ 
pressing the inherent capability of the elastic 
yam to expand and contract in length upon ap¬ 
plying or releasing tension. Such suppressing be¬ 
ing effected by associating prith the elastic yam 
a relatively inelastic accompaniment, utilizing 
the two yarns for the knitting of fabric in the 
usual way, and thereafter restoring the inherent 
elasticity of the elastic yams in the knitted 
piece. 

20. Process of making fabric including elastic 
rubber or rubber-composition yam, comprising 
stretching the elastic yam, applying a soluble size 
thereto to restrain it against contraction from 
this stretched condition, manufacturing the fab¬ 
ric, and removing at least a substantial part of 
the size from the elastic yam of the fabric. 

21. An unfinished fabric having incorporated 
therein strands of textile material and strands 
comprising elastic rubber, the latter strands 
each carrying soluble sizing and being maintained 
in a stretched condition by said sizing. 

22. In the manufacture of fabric embodying 
elastic thread, the steps which include treating 
elastic thread comprising vulcanized rubber while 
substantially stretched with a substance impart¬ 
ing a semi-rigid set thereto for effectively main¬ 
taining the same in its stretched condition dur¬ 
ing manufacture of the fabric, then manufactur¬ 
ing the fabric, and treating the fabric to restore 
the Inherent elasticity of the elastic thread. 


THOMAS LE|WIS SHEPHERD. 
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DEFENDANTS’ EXHIBIT D. 

Copy of Examiner’s opinion on motion to dissolve ini 
Interference No. 71,813. 

202 Div. 21—Room 7733 EO :AEG Paper Xo. jlS 

Department of Commerce 
United States Patent Office 
Washington 

Interference No. 71,813 

Shepherd vs. Chittenden vs. Abbott 

Glascock, Downing & Seebold, 

National Press Bldg., 

Washington, D. C. 

The party Abbott moves to dissolve the interference jm 

the grounds that neither the party Chittenden nor the parity 

Shepherd have a right to make the issue counts. 

The party Chittenden moves to amend the issue of the 

interference by adding proposed counts numbered 30, Jbi 

and 32 or so many of these counts as can be made bv fill 

* # * 
parties and that a second interference be declared if neceis- 

sary to include therein counts that cannot be made in tie 

present interference. 

The party Shepherd moves to amend the issue by adding 
thereto proposed counts numbered 31 and 32 in the Chitteji- 
den motion. 

Common Invention in Issue 

In the conventional manufacture of elastic fabrics liy 
weaving, knitting, braiding or the like by the use of elastic 
strands certain difficulties are encountered due to the ex¬ 
cessive stretching of such elastic strands when they aife 
placed under the various tensions necessary in the fabricat¬ 
ing operations and their retraction upon the release of such 
tensions. 

The subject matter common to the several parties and 
which forms the issue of the interference relates to a proc- 



ess of forming elastic fabrics by rendering the elastic 
strands substantially inelastic or by holding them in a 
stretched state during the manufacture of the fabric. The 
specific process comprises coating elastic strands, which 
may be of rubber or rubber composition and either 
‘203 provided with a fibrous cover or not, with an adhe¬ 
sive substance having such properties as to substan¬ 
tially render the strands inelastic. The coating substance 
is capable of being readily removed upon completion of the 
fabric. 

A representative one of the present counts is. 

2. Process of making fabric including elastic rubber or 
rubber-composition yarn, comprising as a preliminary op¬ 
eration, applying size to the yarn to render the yarn ap¬ 
proximately inelastic during manufacture of the fabric, 
manufacturing the fabric, and removing the size from the 
thus treated yarn thereof. 

A representative one of the proposed count is: (Num¬ 
bered 31) 

An inherently elastic yarn comprising a body of rubber 
or rubber composition provided with a fibrous cover there¬ 
upon and having a soluble size deposited upon said cover 
and adapted to hold the yarn in a stretched but substan- 
tiallv inelastic condition so that the varn may be woven or 
knitted without elongating or contracting from this condi¬ 
tion to an appreciably greater degree than inelastic yarn. 

The references relied upon are: 

Eaton (Br.) 346 Jan. 20, 1883 

Sievier (Br.) 6,366 Jan. 17, 1833 

Motion bv the Partv Abbott to Dissolve the Interference 
• » 

The party Abbott moves to dissolve the interference on 
the ground that the party Chittenden is not entitled to make 
the counts of the same. The party Abbott argues that the 
several sizing solutions set forth by Chittenden are incapa¬ 
ble of holding the elastic yarns in a stretched condition as 
evidenced by the results of certain tests which he made em- 


I 
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ploying sucli sizes and that the Chittenden disclosure Sis 
therefore inoperative. It is held, however, that the Chit¬ 
tenden disclosure is not fatallv defective in this regard. 
The sizing solutions presented by Chittenden appear to he 
capable of performing the functions ascribed to them (it 
least for the usual fine elastic yarns employed. Further¬ 
more, the mere statements of the party Abbott as to the re¬ 
sults of tests which he has made are insufficient evidence 
on which to base a holding of inoperativeness. The speci¬ 
fication on its face appears to be drawn to an opera- 
204 tive disclosure and mere statements to the contrary 
have no evidentiary value. It is also considered that 
inasmuch as Chittenden fully discloses the concept of lioltjl- 
ing elastic varns in stretched condition bv a soluble size 
during the fabric forming operations, and also discloses cer¬ 
tain formulas for sizes to be employed, it is matter entirely 
within the skill of the artisan to properly proportion tile 
amounts of the ingredients of such sizes to produce the re¬ 
quired results for various sizes and kinds of electic yarns. 

The party Abbott also argues that the party Chittenden 
is not entitled to make count 2 for the additional reason 
that this count calls for the size being applied to the yarn 
to render the same approximately inelastic during the man¬ 
ufacture of the fabric and that Chittenden does not sho^jv 
this. The count was taken from the Abbott application ijn 
which is disclosed the application of the size to the elastic 
yarn in an unstretched condition to prevent the stretching 
of the varn. Chittenden on the other hand stretches hits 

• # I 

elastic yarn substantially to the limit and then applies thk 1 
size to prevent retraction of the yarn. It is held that th|e 
size in holding the yarn in a stretched condition renders it 
substantiallv inelastic similarly as when it bolds it in a re- 
tracted condition. 

The party Abbott moves to dissolve the interference on 
the ground that the party Shepherd is not entitled to mak» 
the counts of the same. The Shepherd application states 
broadly certain classes of materials to be employed as thj? 
sizes for restraining the stretch or retraction of the rubbejr 
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thread. The party Abbott argues that this is not such a 
clear and exact description of the process as will enable 
one skilled in art art to use the same and that the disclosure 
is therefore insufficient as a basis for the counts. The party 
Shepherd does teach the concept of restraining the elas¬ 
ticity of normally elastic varns during the fabricat- 
205 ing operations by applying size thereto and also dis¬ 
closes at least broad classes of sizes to be employed. 
It is held that in view of the well known use of sizes in the 
textile arts that the skilled artisan provided with the teach¬ 
ings of the Shepherd application could readily formulate 
the specific size required to produce the desired result with¬ 
out entering the realm of the inventor. Shepherd states 
that the size may be applied to the elastic yarn in the re¬ 
laxed state to render the yarn inelastic. 

The motion of the party Abbott to dissolve is denied. 

Motion by the Party Chittenden to Amend the Issue by Add¬ 
ing Proposed Counts Numbered 30, 31 and 32 Thereto 

or so Manv of the Counts as can be Made bv All Par- 
• • 

ties and That a Second Interference be Declared if 

Xecessarv to Include Therein Counts That Cannot be 
» 

Made in the Present Interference. 

Motion by the Party Shepherd to Amend the Issue by Add¬ 
ing Thereto Proposed Counts Numbered 31 and 32 

Inasmuch as the motions stated above are closely related 
they will for convenience of discussion be considered to¬ 
gether. 

The patentability of the proposed counts numbered 30, 
31 and 32 has not been attacked and they are all held pat¬ 
entable over the prior art. Proposed counts 30 and 31 are 
drawn to an article of manufacture, namely, an elastic 
thread of rubber or rubber composition having a soluble 
size thereon to hold the yarn in a stretched and substan¬ 
tially inelastic condition whercbv it mav be fabricated sim- 
* • » 

ilarlv as an inelastic strand. Proposed count 31 differs 
over 30 in additionally calling for a fibrous covering on the 
elastic strand. 


Patent to Eaton teaches the application of a soluble size 
to a yarn which has a tendency to kink and snarl, to hold 
the yarn in a straightened condition during the fabrication 
thereof (see lines 6-10, page 2 of the provisional specifica¬ 
tion of the patent). This reference does not, however, ajp- 
ply the size to prevent the stretch or retraction of a rubbjer 
elastic yarn and it is held that its disclosure is insufficient 
to teach a skilled artisan that the difficulties involved 
206 in the fabrication of elastic strands could be solvjed 
by the application of size thereto. 

Patent to Sievier is concerned with a problem similar jto 
that solved by the parties to this interference, namely, tpe 
rendering of a normally elastic strand substantially inelas¬ 
tic during its fabrication. Sievier, however, solves tljis 
problem without employing a coating of any kind to lipid 
the yarns in stretched condition and the proposed couiits 
clearly and patentably define thereover. 

Patents to Eaton and Sievier are the references most per¬ 
tinent to the proposed counts. 

Proposed count 32 is present count 2 with the additional 
requirement of a fibrous cover on the elastic rubber straijid 
and is considered patentable over the art for the reasons 
as given in the discussion of the other proposed counts, j 

Proposed count numbered 30 is clearly readable on the 
disclosures of all the parties. 

Proposed counts 31 and 32 which include a limitation |to 
the effect that the elastic rubber or rubber composition 
yarn is provided with a fibrous cover are held to be clearly 
readable on the disclosures of the parties Abbott and Chit¬ 
tenden. 

The party Chittenden argues that the party Sliephefd 
cannot make these proposed counts inasmuch as he does nbt 
disclose the rubber yarn having a fibrous cover. However, 
as stated by the party Shepherd in his argument, he do£s 
in lines 5-7, page 2 of the specification of his application 
state that the problem which is solved by the process of tljie 
invention is present in rubber threads, “whether they afe 
bare or whether they are covered with a fibrous winding <bf 
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cotton, silk, wool or the like". Also the tenor of the state¬ 
ments of object clearly appears to be that such threads are 
those which are 1 to be employed in the invention. In view 
of these references to covered rubber threads it is held 
that the disclosures of the Shepherd application form a 
sufficient basis for these proposed counts. Furthermore, 
the Shepherd application now involved in the inter- 
207 ference is a division of an earlier application, Serial 
No. 724.S14, which application clearly states that 

either the bare or fibrous covered rubber varus mav be em- 

* • 

ployed. 

The party Abbott argues that neither of the other parties 
are entitled to make the proposed counts on the same 
grounds of insufficiencv of disclosure as advanced against 
the present counts in the motion to dissolve. This ground 
has been overruled in the decision on the motion to dissolve 
and for the same reasons as advanced therein it is held that 
the disclosures of the parties Chittenden and Shepherd 
form a sufficient basis to support the proposed counts. 

The motion of the party Chittenden to amend by adding 
counts numbered 30, 31 and 32 is granted, it being held that 
the counts can be made by all the parties. 

The motion of the party Shepherd to amend by adding 
counts 31 and 32 is granted. 


Summary 

The motion of the party Abbott to dissolve is denied. 

The motion of the party Chittenden to amend by adding- 
proposed counts numbered 30, 31 and 32 is granted. 

The motion of the party Shepherd to amend by adding 
proposed counts numbered 31 and 32 by Chittenden is 
granted. 

Xo appeals lie from the denial of the motion to dissolve. 


Examiner, Div. 21. 
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BRIEF FOR APPELLEES. 


IN THE 

®ntteii States Court ot appeals 

For the District of Columbia. 

No. 7903. 

_ 

Edward J. Abbott and Abbott Machine Company, 

Plaintiffs-Appellants, 

v . 

I 

Thomas Lewis Shepherd and The Clark Thread 
Company, Defendants-Appellees. 


COUNTER STATEMENT OF THE CASE. 

i 

The Invention. 

The invention in issue is entitled “Improvements 
in Process of Making Fabric” (Appellants’ App. 128). 
It solved the problem of weaving fabric out of rubber 
elastic thread or yarn. This kind of thread is a fila¬ 
ment of rubber usually wrapped around with silk or 
cotton. Garters and suspenders have long been made 
of it. It is so much more stretchy than textile yam 
that weaving it into cloth of ordinary width in an 
ordinary loom, or knitting machine, can be done only 


i 
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with great difficulty and is not practical (Appellants’ 
App. 227). 

The invention consists in sizing such yarn before 

weaving it, thereby making it relatively non-stretchy, 

then making this sized yarn into cloth in a regular loom 

(or knitting machine) treating it just like an ordinary 

non-elastic textile yarn, and then washing the cloth in 

a suitable liquid to remove the size. This gives a cloth 

like any other cloth but having the stretchiness of the 

rubber varn. If the rubber is stretched when it is 
* 

sized, the fabric, of course, contracts when the size is 
washed out of it. 

Sizing or coating of textile yarn is an ancient prac¬ 
tice. The machines in which it is done are called 
slashers (Tr. 71, XQ151). But prior to this invention 
no one had ever made elastic rubber fabric by sizing 
a rubber yarn in a slasher or otherwise so as to make 
it temporarily non-elastic, or substantially non-elastic, 
and therefore usable in a loom, and then restoring the 
elasticity after the fabric had been woven, by washing 
or dissolving the size out of it. 

As regards the claims in issue, the Board of Appeals 
said: 


“Each count definitely includes some limita¬ 
tion to the weaving or knitting (of) yarn. The 
method counts 1, 2 and 5 positively include the 
limitation of sizing such elastic yarn, manufac¬ 
turing fabric which is said to be either weaving 
or knitting while so sized and then definitely 
removing the size from the fabric. Counts 3 
and 4, directed to the yarn, also include this con¬ 
ception if any weight is given to the extended 
language thereof” (Appellants’ App. 204). 
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Patent has been granted on this invention on Shep¬ 
herd’s application, pursuant to the Board of Appeals 
decision that he was entitled to priority by virtue of 
the date of his corresponding British application j 
(March 19,1934). Defendant-Appellee, Clark Thread 
Company, bought Shepherd’s application following 
that decision and the patent issued to it on December 
12, 1939, as No. 2,182,996 (Defts.’ Ex. C, Appellants’ 
App. 225). 

Appellants’ Change of Front. 

j 

In the Patent Office, Abbott claimed to have sue- | 
cessfully reduced the invention to practice in October ! 
of 1933. He so swore in his two preliminary state- j 
ments (Appellees’ App. 1, 2) and his attorneys so j 
argued in their brief before the Board of Appeals. The 
testimony -was that the rubber yarn, size-coated by j 
Burke in October, 1933, “would work very well”, was ! 
“perfectly feasible” and “entirely practical” for weav¬ 
ing purposes (Appellees’ App. 6, Q54; Tr. Pat. Off., 
p. 30, Q40; p. 32, Q50). Similarly, Abbott’s brief to the j 
Board of Appeals said that 

“Burke’s experiments in October, 1933, in 
which rubber yarn was stretched and success- \ 
fulv coated with sizing so as to render it inelas- j 
tic, tested for its ability to be interwoven with j 
fabric and tested for its capability of removal j 
of the sizing, are submitted to constitute reduc- I 
tion to practice of the several counts”. 

i 

And as regards the search for the right size, said j 
to have occupied the eight months preceding June, j 


I 
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1934, Appellants took the position that this was simply 
a search for a better size than the successful one first 
used in 1933. 

In the District Court Appellants abandoned this 
theory and sought to prove continuous diligence, and 
the same witnesses’ memories were stimulated to recall 
that their October, 1933, coated yarn was a failure and 
not a success; that they did not, after all, have a suc¬ 
cessful size in October, 1933: and that because they 
did not, they were required to and did, in fact, experi¬ 
ment in pursuit of that quest from then on continu¬ 
ously throughout the entire diligence period! 

The Records in the Patent Office and in the 
District Court. 

The testimony before the District Court was no 
more than a running paraphrase of the Patent Office 
testimony, embellished with more memory detail (in 
line with Appellants’ change of front) but no new fact 
in the critical period. 

In other respects, the Court record differed from 
the Patent Office record, chiefly in the following minor 
particulars: 

(1) By the introduction of some samples of sized 
rubber yarn (Pltffs’ Exs. 38A and B), said to have 
been newly discovered. The date of this exhibit—May 
25, 1934—is more than two months after Shepherd’s 
date and it is yarn only. It was already proved that 
a 6-inch length of such yarn (Pltffs’ Ex. 13) had been 
sent to the patent attorneys with Abbott’s letter of 
May 29,1934, four days later, so that this new exhibit 
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did not change the picture. There was no other addi¬ 
tion to the physical evidence. 

(2) Burke’s wife, Bertha S. Burke, was called 
to authenticate her signature to one of the sheets of j 
Pltffs’ Ex. 1-A-X and on a report dated after Shep¬ 
herd’s date. 

(3) In the Patent Office record, no witness was 

I 

cross examined. At the Court trial, cross examination 
brought out serious inconsistencies striking at the 
credibility of the story and reliability of Burke’s testi¬ 
mony and his two note-book leaves of Plaintiffs’ Ex¬ 
hibit 1-A-X, which single exhibit is Appellants’ prin-1 
cipal reliance for all dates prior to Shepherd’s date. 

In the new record the essential facts remain the 
same. They are established no more accurately than | 
before except for the witnessing signatures of Mrs. J 
Burke, which were not questioned in any event. 

Shepherd’s Disclosure. 

Appellants assert in their Statement of the Case j 
and later argue (Brief 14, 19-24) that the disclosure ! 
of Shepherd’s specification was insufficient because it! 
did not elaborate upon the various kinds of size which j 
could be used in practicing the invention. The Pri- j 
mary Examiner, the Board of Appeals and the Trial I 
Court, who heard the explanation, all rejected this 
argument. 

This question was squarely raised and considered 
by the Primary Examiner at the outset, when Abbott 
advanced the argument as ground for dissolving the 
interference. In his decision the Examiner said: 
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“It is held that in view of the well-known use of 
sizes in the textile arts that the skilled artisan 
provided with the teachings of the Shepherd 
application could readily formulate the specific 
size required to produce the desired result with¬ 
out entering the realm of the inventor” (Appel¬ 
lants’ App. 234). 

This was confirmed by the Board of Appeals who 
held also that the 

“particular size involved in this method is not 
critical and it is our opinion that it is not rele¬ 
vant to the counts” (Appellants’ App. 204, top). 

The British Patent Office, and also the United States 
Patent Office, have both accepted the disclosure by 
issuing patents thereon (Appellants’ App. 215, 227). 

Shepherd’s original British specification, filed 
March 19, 1934, stated that the size should be “a suit¬ 
able kind of soluble adhesive” (Appellants’ App. 219- 
220), which, in view of the antiquity of the practice of 
sizing yarns, is abundantly sufficient to one skilled in 
that art. 

Before this litigation was in prospect, Abbott 
agreed with the statement just made. This is shown 
bv his own statements. 

First in his patent application in issue, the descrip¬ 
tion of the size is in much the same language as used 
by Shepherd and conveys the same thought. Abbott’s 
application says: 

“The size may be of any suitable adhesive com¬ 
position of sufficient tenacity for the purpose 
indicated, but not destructive of the flexibility 
necessary for winding and weaving, and capable 


of subsequent removal, preferably by water’| 
(Appellants’ App. 131, foot). 

Having stated that any tenacious flexible size would 
do, he then gave three examples of size but carefully 
identified these as being only preferred compositions^ 
thus rather plainly saying that the selection was withiri 
the realm of the skilled artisan, which he now denies^ 

So also when he disclosed the invention to his attor^ 
neys, to be patented, Abbott showed even greater in^ 
difference to the character of the size coating, because! 
he said: 

“even if the coating cracks it only cracks for! 
the most part in the form of a cross section, so 
that the coating remains on the yarn in the formj 
of a lot of small tubes” (Appellants’ App. 94).j 

Here he indicates that even flexibility and tenacity 
are not indispensable. 

So also his attorneys, having examined this dis¬ 
closure, recognized no problem in regard to the selec¬ 
tion of the size. In transmitting the disclosure to their 
Washington associates they simply said: 

“The size or other coating material is selected 
for its qualities of tenacity to restrain the yam 
and flexibility to permit it to be wound and 
woven” (Appellants’ App. 100, foot; italicsi 
ours), 

l 

thus again recognizing it as merely a matter of selec¬ 
tion. | 

Finally, Abbott proposed to file his application 
without giving any examples of size compositions 
whatever. This appears from another letter of Abbott! 
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to his attorneys (Appellants’ App. 108, Pltifs.’ Ex. 19) 
wherein he proposed for them to patent “the prin¬ 
ciple of treating the yarn with size”, which principle 
he explained as consisting of “stretching the yarn, 
sizing it, drying it and subsequently weaving it or knit¬ 
ting it in the stretched, treated form, and finally wash¬ 
ing out of the size, allowing the fabric to come back 
to its normal state”. He said: 

“This of course is running close to present 
sizing methods, but we might get an allowed 
claim because while we are using an old method, 
that is sizing an unstretched yarn, still we are 
using size to prevent the great stretch which 
might otherwise occur in handling this elastic 
yarn” (Appellants’ App. 108). 

While this indicates that the selection of the size 
will naturally take care of itself, his next statement is 
even more conclusive. Abbott said: 

“I do not think we need to go into the com¬ 
position of the size at this time. We could 
merely describe it as a size made of starch, 
glucose, etc., making this application purely one 
on the process. Later on when we get some 
formulas which may present something of 
novelty we can make further application, if 
need be, on the composition of the size” (Appel¬ 
lants’ App. 108-109). 

These statements were all made before the interfer- 
ance. They all show that at that time the selection of 
the size was within the realm of the artisan, and they 
thus confirm the opinions of the lower tribunals on the 
sufficiency of Shepherd’s disclosure. 
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Appellant’s argument is based wholly upon the 
testimony of one witness to the effect that none of the 
substances listed by Shepherd (such as starch ) is suit¬ 
able alone to compose the size; but the argument is 
destroyed by its inconsistency. 

We point to the fact that even after 8 months allege*} 
research on size, Abbott himself instructed his own at¬ 
torneys to patent the process with size which he dis^ 
closed to them as “made of starch”. This appears from 
Abbott’s letter of July 3, 1934 quoted above (Appeir 
lants’ App. 108-109). ! 

i 

The Diligence Story. 

Accepting Appellants’ narration of events, except 
those based on witness’s recollection and the conclur 
sions and inferences founded on them, we make th| 
following supplementary statement of facts: 

Abbott was the president of or controlled several 
textile mills and was a prolific experienced inventor 
(Tr. Pat. Off., p. 22). On hearing of the problem of 
making rubber-yarn cloth he made several inventions 
in solution of it, not only this present invention (Ap^ 
pellees’ App. 2; also Pltffs.’ Ex. 12X, Appellants’ App|. 
93). He explained them to others (Appellees’ App. 4, 
Q23; 14, XQ 219; Appellants’ App. 29, Q32). These 
inventions had nothing to do with sizing but were 
mechanical and electrical (Pltffs.’ Ex. 12X). j 

After Burke had tried sizing the rubber bands anq. 
perhaps also some of the “Fred Meade” yam, all of 
which was said to have been done in the “fall of 1933”, 
neither Abbott or Burke did a single thing about this 


I 
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present invention until after Shepherd’s date except 
as they now recall some experimenting. The absence 
of anv related record establishes this fact. There was 
no shortage of rubber yarn; because rubber companies 
sell it (Pltffs.’ Ex. 12X, Appellants’ App. 93). Abbott 
had the facilities (Appellees’ App. 4, Q’s 2, 6, 10). 

Some five months after his passing interest in siz¬ 
ing, exhibited in the “fall of 1933’’, Abbott went to 
Adamsons Bros, to get certain necessary and impor¬ 
tant information about the problem of weaving rubber 
yarn cloth, specifically the degree of stretch which the 
yarn should have in the finished cloth (Appellants’ 
App. 35, Q73; also Appellants’ App. 37 top). This, 
however, was information that could have been neces¬ 
sary in connection with any of his said inventions 
because they all related to the condition of the yarn to 
avoid unevenness, cockling, etc., in the cloth. It had 
no specific relation to this present invention. 

Abbott wrote a letter (Pltffs.’ Ex. 5X) to Adamson 
acknowledging the help received; and in the same con¬ 
nection bought some rubber thread from them, of 
which the formal purchase documents (Pltffs.’ Exs. 
4X and 6X) record the purchase as of March 17,1934, 
two days before Shepherd’s date; but neither the order, 
the purchase or the letter connect up in any way with 
any one of Abbott’s said inventions. The Adamsons 
did not testify. Xor was the stretch information 
Abbott obtained ever used in the present invention. 
But some months later, viz. May 29,1934, Abbott wrote 
his attorneys (Pltffs.’ Ex. 12X, Appellants’ App. 93) 
saying his work “so far” had been along “two lines”, 
both of which referred to the mechanical inventions and 
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not to the invention in issue. On Aug. 30, 1934, he! 
suggested patent applications on them (Pltffs.’ Ex. 
24, Appellants’ App. 119). j 

It was not until after Shepherd’s date that Abbott j 
got around to give his man Burke any of the yarn j 
bought from Adamson. The only record of the date j 
of this event is a vague entry on Pltffs. ’ Ex. 1-A-X 
which may or may not have been made at the time, j 
but gives the month as April. It was not witnessed. 
Moreover, Burke testified that Exhibit 1-A-X (two 
loose-leaf notebook pages) was misleading and carried 
notations not made contemporaneously with some of j 
the events recorded (Appellees’ App. 22, XQ201 et 
seq .). | 

The entry itself reading “Apr. 1933 E. J. A. handed 
bbn rubber yarn cotton coated—will size” is the first 
recorded recurrence of the yarn-sizing subject since j 
the entry in the fall of 1933, about the rubber bands. | 
Burke sized this yarn on May 25, 1934 (Appellants’ 
App. 40, Q94). No yarn was ever tried out in cloth 
although facilities were abundantly available. 

The story that it took from the fall of 1933 until 
May 25, 1934 to find a successful size is based on 
memory only, supported by no exhibit. Abbott dele¬ 
gated the work to Burke (Appellees’ Appendix 5, j 
Q26) and never saw him doing it and could not cor- j 
roborate (Appellees’ App. 15, XQ268). The story in¬ 
volves many inconsistencies which are pointed out in 
the argument and quite deprive it of probative force, 
as well as of plausibility. 


! 
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The Decisions Below. 

Contrary to Appellants’ statement, there is no 
divergence between the grounds on which the Board 
of Appeals and the District Court held against Abbott. 

The Board held that 

** While activity constituting diligence over 
the period from May 29, 1934 or to and includ¬ 
ing filing of Abbott’s application is proven, 
there is no indication of diligence from March 
21,1934 until May 29,1934.” * * * 

“Since we reach a conclusion differing from 
that of the examiner in regard to diligence, we 
may observe that it appears conclusive that none 
of Abbott’s or Burke’s activities can be accepted 
as constituting a reduction to practice prior to 
Shepherd’s record date of March 19, 1934” 
(Appellants’ App. 204, 205). 

The District Court held that 

“I am not satisfied that the plaintiffs have 
maintained the burden of proof either of reduc¬ 
tion to practice or of diligence. As to the latter, 
this is especially true of the period between 
March 21,1934 and May 29,1934” (Appellants’ 
App. 12). 



SUMMARY OF ARGUMENT. 


1. Appellants base their main argument on the 
assertion that they were required to prove their case! 
“merely by a preponderance of the evidence”. This, 
of course, is contrary to the settled law, which imposes 
an especially heavy burden of proof in an action such 
as the present one brought under R. S. §4915, U. S. C. | 
Title 35, §63, in which this Court is asked to set aside | 
the decisions of the Board of Appeals of the Patent! 
Office and of the District Court. Appellants failed to 
show even the preponderance . 

2. Appellants’ argument that Shepherd’s disclos¬ 
ure is inadequate has already been rejected by the Pri¬ 
mary Examiner, Board of Appeals and the District 
Court. The argument is based principally upon the 
testimony of a single witness, which testimony is 
refuted by many pre-litigation statements of Abbott 
himself. Abbott’s own views, as set forth in letters to 
his attorneys prior to the interference, confirm the suf¬ 
ficiency of Shepherd’s disclosure. 

3. Appellants argue that their diligence story is I 

supported by documentary evidence. In point of fact j 

the documents on which they rely fail to show on their 

face anv connection with the invention in issue. Such ! 
- 

documents are equally relevant to other contempora-! 
neous activities of Abbott. They are connected with j 
the invention in issue solely by memory testimony many j 
years after the event and the memory story is so full 
of inconsistencies and contradictions as to be not even j 
plausible. 
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ARGUMENT. 

I. 

Appellants mistaken as to degree of proof required. 

Appellants predicate tlieir main argument on what 
they term—“certain principles of law which the Dis¬ 
trict Court apparently overlooked or disregarded”, as 
follows: 

Appellants first assert (Brief 25) that the burden 
on Abbott was to prove his case “merely by a prepon¬ 
derance of the evidence and not beyond a reasonable 
doubt”. 

While palpably erroneous, this assertion is the 
more surprising because (1) in Abbott et. at v. Coe, 
71 App. D. C. 195, 109 F. 2d 449, this Court had occa- 
tion to tell this very appellant that a mere preponder¬ 
ance of evidence is not enough to justify reversing the 
Patent Office; and because (2) all four of the decisions 
of this Court on which the assertion is founded were 
rendered in cases, not brought under R. S. §4915, as is 
the present case, but under the old practice of direct 
appeal from the Patent Office which has not obtained 
since 1929! 

Appellants also (on the same page) make a general 
statement which attributes to this Court certain rul¬ 
ings on the subject of diligence and which statement 
is followed to the end of the brief with the citation 
and discussion of no less than fourteen additional deci¬ 
sions of this Court. But not a single one of these four¬ 
teen decisions of this Court was rendered in a suit 
pursuant to R. S. §4915. 



Clearly Appellants misunderstood the character cjf 
this proceeding and the nature of the proofs required. 

The fact is, of course, that an action pursuant to 
R. S. §4915 “has the characteristics of a proceeding 
to set aside a judgment” and cannot be sustained bty 
a mere preponderance of evidence. Bayer v. Rice, 
App. D. C. 107, 75 F. 2d 238; Minnesota Mining and 
Mfg. Co., 28 F. Supp. 105, affirmed C. C. A. 4, 109 ll*. 
2d 162. And as this Court stated in a very recent 
decision (June 30,1941), it is “not at liberty to inter¬ 
fere with the decree” unless it is convinced that thfe 
trial court’s findings and the decision of the Patept 

Office are clearly erroneous. Sloane v. Coe, .App. 

D. C., 122 F. 2d 37. | 

Just as this Court further said in Abbott v. Co$, 
supra: 

“The presumption that the Patent Office is 
right is reenforced, in the present case, by th^ 
presumption that the trial court is right. 
‘Under the rule settled in this jurisdiction, whilb 
we are not absolutely bound by a chancellor’b 
findings of fact, we do not disturb them oi 
appeal unless upon an examination of the evi¬ 
dence they are clearly wrong.’ Hazen v. Haw\- 
ley, 66 App. D. C. 266, 271, 86 F. 2d 217, 223, 
certiorari denied, 299 U. S. 613, 57 S. Ct. 315, 81 
L. Ed. 452.” 

And in Austin v. Coe, 63 App. D. C. 94, 69 F. 2d 832, 
this Court said: 

“The case of Morgan v. Daniels, 153 U. S. 120, 
14 S. Ct. 772, 38 L. Ed. 657, a case arising unde? 
section 4915, Rev. St., may be cited as analogoub. 
It was there held that when a question between 
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contending parties, as to priority of invention, 
is decided in the Patent Office, the decision there 
made must be accepted as controlling, upon that 
question of fact in any subsequent suit between 
the same parties, unless the contrary is estab¬ 
lished by testimony which, in character and 
amount, carries thorough conviction.” 

Appellants’ entire argument completely ignores the 
force and effect of the existing decisions in proceedings 
of this character, and quite disregards the burden of 
proof which the settled law imposes. As we point out 
below, the Appellants have fallen short of sustaining 
that burden, not only with respect to “diligence” but 
also with respect to the minor issues in the case. 


II. 

Shepherd’s disclosure is entirely adequate. 

As shown above by the mere statement of the facts 
(pp. 5-9) Appellants’ argument on this subject is de¬ 
stroyed by its inconsistency with the position taken 
and clearly set forth by Abbott himself before this con¬ 
troversy’ arose. 

Appellants labor the point that on the trial their 
witness Burke said that none of the substances listed 
by Shepherd is suitable alone to compose the size, 
emphasizing by implication that it must be compounded 
as a mixture of some sort. This seems to revolve 
around a distinction between the words “consist of” 
and 4 4 comprise ’ ’ and is hair-splitting. No one, not even 
the unskilled layman, would understand that Shep- 
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herd’s statement to the effect that the size may consists 
of glue, starch, etc., means that it must be exclu-i 
sively composed of one such substance, for instance! 
starch. 

In any event, since Abbott expressly recognized the, 
suitability of starch alone before this litigation and 
after research {supra, p. 9) it ill becomes him toi 
attack Shepherd on the ground that starch is not| 
suitable. 

That it would be necessary to exercise some judg-i 
ment in the selection of the size, according to condi- i 
tions, is of course apparent when it is realized that 
the fabric to be woven may call for the use of rubber 
thread single wrapped, double wrapped, cotton 
wrapped, silk wrapped, wool wrapped, etc., for each 
of which there might well be room for choice. 

In the circumstances it is not conceivable that the 
learned District Judge could have held that both 
Patent Office tribunals were wrong, let alone clearly \ 
wrong. He expressly found that Shepherd’s applica-j 
tion “embodies adequate disclosures of the invention in j 
issue” (Appellants’ App. 15; Finding 12). 

Appellants’ theory that selection of the size was a 
baffling problem which took eight months of continuous j 
work for its solution, is discussed in the next chapter, j 
At this place we merely make the point that Shep¬ 
herd’s specification fully satisfies the statute and en-1 
titles him to the date of March 19, 1934 for both con- j 
ception and reduction. 
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III. 

Abbott was not diligent. 

Page 30 of Appellants’ brief carries a condensed 
statement of the alleged “diligence” activities of 
Abbott and Burke, followed by the statement that 

“This testimony and documentary evidence 
on diligence during the critical period stands 
unimpeached and uncontradicted, and the Dis¬ 
trict Court was bound to accept it since there 
was nothing to discredit it” (Appellants’ Brief 
30). 

The statement summarizes Appellants’ entire argu¬ 
ment on diligence but the facts are: 

(1) That there is no documentary evidence proving 
diligence as to this invention, that is to say, from about 
five months before Shepherd’s date until some two 
months after. 

(2) That in this whole period there are only three 
dated documents (yarn purchase documents) of which 
the sole connection to this invention is by the memory 
of one witness, the Appellant himself. 

(3) That all other documents in evidence, and the 
testimony thereon, relate to activity either long prior 
to Shepherd’s date or else after it. 

(4) That for the critical period Appellants’ reli¬ 
ance is upon memory testimony given (by Abbott and 
Burke) some six years after the event; and which is im¬ 
peached by its inherent implausibility and inconsist¬ 
encies. 



Proof of such character necessarily fails to carry 
“thorough conviction” and certainly fails to demon¬ 
strate that the decision of the Board was “ clearlyj 
erroneous”, as the law requires (supra, pp. 15, 16).| 
The statement that the District Court was bound to| 
accept such a record is, to say the least, somewhat! 
presumptuous. 

We maintain that for the important period referred; 
to there was no diligence, but a complete lack of inter¬ 
est on the part of Abbott. For simplest presentation 
of this point we divide the entire period of Abbott ’sj 
activity into three parts. 

First period, from conception, say June 1933, to 
some indefinite date in December, 1933. 

Second period, from that December date to some, 
indefinite date in April 1934 (during which Shepherd 
entered the field), and 

Third period, from the indefinite April date to 

Abbott’s filing date, September 22, 1934. 

' 

First Period. 

For the first period the tangible evidence consists; 
solely of the relic of the sized rubber bands (Pltffs.’j 
Ex. 2X and their containing envelope), Burke’s two 
detached loose-leaf pages (Pltffs.’ Ex. 1-A-X Appel¬ 
lants’ App. 78), and a pencil sketch dated “Dec 1933” 
of a projected sizing machine that was never built; 
(Appellee’s App. 13, XQ208-214). 

According to Appellants’ brief the following things | 
transpired in this first period. 

Abbott became acquainted with the difficulties in | 
weaving rubber threads into cloth, early in the year 
1933, and about June conceived the invention in issue j 
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as the solution of the problem, and explained it to 
Burke, his employee. 

Comment. 

The brief does not allude to Abbott’s other 
solutions of the same problem, made at the same 
time, having no relation to the sizing of rubber 
yarn before weaving it, which inventions he ex¬ 
plained to his associates at the time (Appellees’ 
App. 2) and later to his attorneys to be patented 
(Appellants’ App. 93 and 118, foot). 

It is important to bear these other inventions 
in mind because it will become apparent, as we 
proceed and have already indicated, that Abbott’s 
purchase of the rubber thread (two days before 
Shepherd s date), could have been and probably 
was for use in one of these other inventions and not 
for use in respect to this present invention. The 
nature of the other inventions will be presently 
described. 

Appellants’ brief relates that about September, 
1933 Abbott told Burke to get some rubber thread and 
coat it with some kind of sizing material. Not having 
any rubber thread Burke sized some ordinary rubber 
bands. He showed them to Abbott, and they were 
dated and preserved and are now Plaintiffs’ Exhibit 
2X. Also he then made notes of the facts on the note 
book pages, of Pltffs.’ Ex. 1-A-X (Appellants’ App. 
78) one page of which bears the attesting signature of 
Burke’s wife. 

Comment. 

Abbott testified that he told Burke to keep rec¬ 
ords of his work (Tr. Pat. Off., p. 9, Q35). Abbott, 
who is an experienced inventor and patent liti- 



gant (Tr. Pat. Off., p. 22, Q89), knew the value of 
the importance of keeping records of inventions. 
Burke being a chemist was in the habit of keeping 
notes of his work (Appellees’ App. 10, XQ51) as 
chemists are generally expected to do. These two 
loose-leaves and the sketch are the only record of 
Abbott’s and Burke’s activities prior to the Shep¬ 
herd date (except the yarn purchase) and we shall 
have occasion to refer to them again. 

However, as to this exhibit 1-A-X, it may be 
noted here that it contains other notations, noi 
attested by Burke’s wife, also that Burke said 
was “misleading” and that it carried notations 
made not contemporaneously with some of the 
events recorded in it (Appellees’ App. 22, XQ201). 

Appellants’ brief relates that at sometime in this 
first period, the date being vague, Abbott told Burk^ 
to get some “regular” rubber thread and he did soi 
from his friend Fred Meade (referred to in 1-A-X)i 
who would only give him a (useless) test skein. Thenj 
it is said, Burke began “serious” work devising eoatj 
ings for this yarn or thread. This work is presente4 
as beginning in the “fall of 1933” and extending 
through the whole of what we designate as the second 
period and even down to late May, 1934. 

Comment. 

It is this work that is represented as constitut¬ 
ing Abbott’s diligence and we discuss it later. Th^ 
brief could have said that according to Abbott’^ 
memory Burke got the “regular” thread from 
Fred Meade almost immediately, sized some of it! 
for him and showed him the results, and such work! 
would therefore have occurred in this first period! 
(Appellees’ App. 9, Q44). It also appears that! 
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although the sized rubber bands were safely pre¬ 
served, no sample was kept of any of this sized 
“Fred Meade” thread, nor any record of it. This 
is not the sized thread referred to in Pltffs.’ Ex. 
1-A-X. 

The brief omits reference to the pencil sketch 
of the proposed sizing machine bearing the inscrip¬ 
tion “Dec., 1933” (Pltffs.’ Ex. 3X, Appellants’ 
App. 80), as well as to the special sizing machine 
which Burke recalled that he made in this period 
and of which Pltlfs.’ Ex. 28 (Appellants’ App. 
125), is a memory sketch. No part of this machine 
has been found but Burke said he recalled that he 
made it “early in October, 1933” and therefore 
within this first period (Appellants’ App. 74, 
Q62). 


The brief says that Burke’s “serious” work that 
began in the “fall of 1933”, was on three kinds of size 
mixtures, referred to as the dextrine, casein and thy- 
moliodoform types, and that he concentrated his efforts 
on the dextrine mixture. 


Comment. 

The brief obscures the fact that the formulas 
of these three so-called types of size were proposed 
and written down by Burke at the very outset, 
when the problem was proposed to him. Burke 
wrote them on one of the loose pages of Pltffs’ Ex. 
1-A-X. First he said they were written thereon 
“probably as early as June, 1933” (Appellees’ 
App. 9, Q44) and later that the date was possibly 
October, 1933 (Appellees’ App. 18, XQ139). In 
any event they were written down in what we have 
designated as the first period and any impression 
that they represented the culminating fruits of the 


long “serious work” that began in the fall of 1933 
and ended the following May, would therefore be 
erroneous. They are the same sizes that were latdr 
recommended as the preferred composition in 
Abbott’s patent application (Appellants’ App. 
132), as Burke himself said (Appellants’ App. 
Q30-31). 

Appellants’ brief says that in preparing Burke for 
his “serious” work Abbott laid down certain require¬ 
ments which, to make imposing, the brief tabulates on 
page 7 as a list of formal specifications. 

Comment. 

The list is taken from memory testimony of 
what the witnesses now think was said or miglit 
have been said. (It is not recorded that Burke Is 
intelligence was insulted by the instructions td 
avoid size materials that would destroy the rabbet 
in the yarn or that would rot within three weeks.) 

Besides asserting Burke was a travelling salesman 
on the road three or four days in a week, but did thi^ 
work at home evenings and week-ends, and that he wad 
accustomed to call on Abbott every Friday to report 
results, and that he worked on this subject continu¬ 
ously for the whole period stated, Appellants’ brief 
recites no other events recalled to have transpired 
prior to “Dec 1933”. 


Second Period. 

For the second period, from the fall of 1933 to 
some date in April 1934, there is no tangible evidence 
whatever, bearing date in this period, except the three 
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yarn purchase documents which we have stated are 
connected to the matter at issue only by Abbott’s own 
recollection and as we later explain. 

So far as concerns this second period, Appellants’ 
brief does no more than assert and build up the im¬ 
portance of the work alleged to have been done, viz. 
the searching for a truly successful size, no successful 
size having been theretofore found. It was the testi¬ 
mony of the witnesses that the size used in October 
1933 was not successful or satisfactory or suitable, 
and that it took three or four nights a week, often 
Sundays, and involved thirty or forty experiments, 
aggregating many months in time to select a successful 
size. It is said that during this period Burke showed 
Abbott “dozens of samples” of sized yarn. It is said 
that Abbott was hard to please and none of the dozens 
of samples was quite satisfactory, success only being 
achieved on May 25, 1S34, when at long last they “had 
the final successful formula” (p. 13). The trouble that 
developed was that the size used was too brittle and 
cracked and scaled off and the question was how to 
eliminate this difficulty so as to afford “all the desired 
properties”. 

Comment. 

This presents a picture quite at variance with 
the story that was presented to the Patent Office, 
now abandoned. It was there represented that 
success was achieved in 1933 and only refinements 
were sought thereafter {supra, p. 3). Both stories 
were solely the recollection of Abbott himself and 
his one witness, some years afterwards,—recollec¬ 
tion over three years for the Patent Office story 
and over six years for the story in the Court below. 


However, the work now claimed to have been 
done in the winter and spring of 1934, so far as 
any record shows might have been done eitheif 
earlier or later. 

Good support for its having been done earlie^ 
is found in the fact that the size formula which 
is set up in the patent application as preferred\ 
appeared first on Pltffs’. Ex. 1-A-X which date^ 
at least as early as October 5, 1933 (Tr. 126 
XQ149). 

On the other hand, a suggestion that it wa$ 
made later is found in Abbott’s letters to his attorn 
ney, and in particular the letter of July 3, 1934j 
which suggests that the really serious research 
work was then yet to be done. It reads, “Latev\ 
on, when we get some formulas which may present 
something of novelty, we can make further appli¬ 
cation, if need be, on the composition of the size.’’ 

Since there are no other documents even re¬ 
motely indicating the year in which this research 
was done, it is at least apparent that the prooij 
on this important subject, being memory only, is 
uncertain and by no means the convincing proo:? 
the law requires in cases of this kind. For Burke’s 
admission that memory alone places the research 
at the period claimed, see Appellees’ App. 17 j 
XQ. 133 et seq . 

I 

i 

Also it was related at the trial that Pltffs’. Ex. 
38A-B had lately been found in the file of another 
sizing project on which Abbott and Burke hadj 
been working. This was for sizing worsted yarh 
and “called for an allied formula which we hadj 
used in the rubber yarn case” (Appellants’ App. 
41). Although this was said to have been a latei^ 
project, the fact that Pltffs’. Ex. 38A-B was 
placed in the same file suggests that the two proj- 
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ects were contemporaneous and raises the pos¬ 
sibility that the experimenting now remembered 
had to do with the worsted sizing project. Con¬ 
fusion of projects would be natural with one who 
usually had “25 to 50 developments on deck con¬ 
stantly” (Tr. Pat. Off., p. 22, QS9). 

Suspicion of the new story is increased by the 
apparent cessation of any record-keeping after the 
date “Dec. 1933” on the sketch Pltffs.’ Ex. 3X. 
Prior to that date record was kept of the experi¬ 
ment on the rubber bands. Thev were dated and 
put away in an envelope to serve as future evi¬ 
dence and are now Pltffs.’ Ex. 2X. The sizing 
of them was recorded in Pltffs’. Ex. 1-A-X, which 
record was signed by Burke and carefully wit¬ 
nessed. Burke even recorded the detail that he 
saw Fred Meade making stocking tops, also the 
latter's prediction about them, and he even put 
down questions then passing in his own mind and 
his beliefs, including a reminder to get some 
thread from Fred Meade. 

But then this record-keeping stopped. Not a 

note was made of anything that Burke, a chemist, 

now savs he did or learned in the course of all that 
•> 

pretended research. A man accustomed to record 
events and thoughts in such detail as we have just 
referred to must surely have recorded some of his 
trials, disappointments or successes, at least in the 
course of eight-months’ research, yet no note or 
record was produced. There is not even a memo 
of the purchase of any material used in this long 
work, nor of parts used in the sizing machine said 
to have been made. Even the “June 1934” report, 
Pltffs’. Ex. 9X, Appellants’ App. 86, is barren of 
the date of anything previously done. 

Also no cloth was made at any time, (Appel¬ 
lees App. 11, XQ. 141) so that when we are asked 
to believe that Abbott was hard to please and was 





continuously rejecting the samples that Burke 
kept showing him, we have to comment that Abbott 
was rejecting them without himself knowing 
whether they would result in cockled cloth or not, 
or whether the sizing would or would not crack 
or rub off: in the loom. We get the picture that 
Abbott was critizing sizing samples for being britf 
tie and cracking although a few months later h^ 
told his attorneys that brittleness or cracking dicj. 
not matter {supra, p. 7). 

While all this in itself is hard to reconcile 
with any rational procedure, suspicion of the 
long search story is further increased by the fact 
already mentioned that the size that Abbott finally 
regarded as having “all the desired properties’f 
and which he gave as preferred in his patent applif 
cations is the self-same formula that is said to have 
been written on Pltffs.’ Ex. 1-A-X at least as earbjr 
as October 1933, prior to the long search. Thi^ 
formula (dextrine) has all the identical ingredi¬ 
ents and, except for the specific amount of th^ 
casein not being stated, the same identical propor} 
tions. Burke said it was the same size (Appellee^ 
App., pp. 8-9, Q. 30-31). Thus according to th^ 
picture Burke was laboriously, not to say fever} 
ishlv, struggling for 8 months for something h^ 
already had, which is certainly not plausible, es} 
pecially when Abbott had not tried out what he 
had, in the loom. 

Appellants’ brief goes on to say that by the middl^ 
of March, 1934, Abbott was so encouraged by Burke’i 
progress that he then sought to learn something aboui 
the behavior of rubber yarn in the cloth and partic¬ 
ularly what the degree of stretch should be. This wa$ 
the purpose of calling on Adamson Bros, and they told 
him (Brief 11). It is said that he “finally prevailed” 
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on these people to let him order from them (March 17, 
’34) some of their rubber thread to experiment with. 
They called their thread “Lastex”. 

Comment. 

The story is that Abbott needed to know and 
got from Adamson the correct amount of stretch to 
be given the yarn when incorporated in the cloth, 
for use in this invention. However, assuming that 
this was as important as represented, it is a strange 
but significant fact that when Abbott later had 
Burke size some of this very yarn, this amoimt of 
stretch was not used. Abbott learned that the yarn 
should be “stretched from a third to 50% of the 
original length” (Appellants’ App. 37, top and 39, 
Q89) and claims to have specially instructed 
Burke of this important fact (Appellees’ App. 14, 
XQ234-5), but when Burke sized some of that yarn 
on May 25, 1934, as shown in the new exhibit 
(Pltffs.’ Ex. 38A-B), he used no such stretch ratio 
but stretched it 100% as stated on the exhibit (Ap¬ 
pellees’ App. 17; XQ132). The failure to use the 
information for the purpose for which it was said 
to have been obtained discredits the recollection of 
the purpose of obtaining it. Thus the visit to 
Adamson evidences nothing of diligence in this 
invention. 

We come now to explain why the three yara- 
purchaSe documents do not support Appellants’ 
theory of diligence. It will be recalled these are 
the only papers bearing dates within the critical 
period and do not refer to this invention. Briefly 
it is, because there were at least three other good 
motives which could have prompted Abbott’s visit 
to the Adamsons and his purchase of the rubber 
thread. 
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(1) The Adamson letter (Pltffs.’ Ex. 5X) rec¬ 
ords Abbott’s visit and shows his interest in thei^: 
“Lastex” brand of rubber thread, which the 
Adamsons appear to have been exploiting and 
which is merely a rubber thread or filament 
wrapped around with textile thread. The lettei* 
says he appreciated the information given to him 
on “how to handle this yarn” (stretch), and con¬ 
cludes with the statement that he would soon start 
work on the yam he had then ordered. 

As we have seen, Abbott had already heard o£ 
the difficulty of using such thread in fabrics, ancjl 
invented various ways of overcoming the difficulty. 

If the purpose of the visit to Adamson and thp 
letter and yarn purchase had relation to any in¬ 
vention whatever, it might just as well have been 
in relation to any of these other invented solution^ 
of the difficulty, not involving the issue of thife 
suit. 

These other inventions may be termed “mech¬ 
anical” inventions and one of them possibly “elecr 
trical’’. One of them is referred to in the Patent 
Office record (Appellants’ App. 4, Q23) wherf 
Abbott said he explained it to Burke in the “earty 
part of the summer of 1933”. All of them arp 
referred to in Abbott’s second Preliminary State¬ 
ment (Appellees’ App. 2) and in his letter to his 
attorneys (Pltffs.’ Ex. 12X, Appellants’ App. 91), 
written May 29,1934, two months after the AdamU 
son visit. 

In this letter we find first a reference to the 
difficulty experienced by the makers of Lastex- 
containing cloth and (middle of page 93) a ref err 
ence to his Adamson visit, which reference is imr 
mediately followed by the statement “and we have 
been working to see if we could not develop i 
weaving process which would be successful”. Thife 
process invention is not again referred to. 
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After saying that he could also get the rubber 
yam from Goodyear or one of the other rubber 
companies, he went on to say—“Our work so far 
has been along two lines”,—and then he proceeds 
to explain the first of said “two lines”. The first, 
he said “was to develop a tension which would 
stretch the yarn uniformly”, obviously a mech¬ 
anical solution of the difficulty. 

He next says,—“Second, I designed an attach¬ 
ment to the loom by which the bobbin would de¬ 
liver the yarn freely without tension from the 
shuttle while it was traveling 54" across the shed, 
and then either controlled by an electrical magnet 
on the beam over which the shuttle passed or by 
a mechanical tripping arm”, etc. This refers to 
the electrical invention, with an alternate mech¬ 
anical scheme for use in the loom involving a 
“mechanical tripping arm”. 


It is significant that this letter, written some 
two months after the Adamson visit, says that 
Abott's work “so far” had been along the two lines 
above mentioned, identified as “The first” and 
“Second”, neither of which was related to the in¬ 
vention in issue. The statement suggests forcibly, 
that the purpose of the Adamson visit and yarn 
purchase was in relation to one of these other in¬ 
ventions not the issue of this suit, though also re¬ 
lated to the same problem of overcoming the 
difficulty in the loom and the cockling of the cloth. 
The information about the degree of stretch would 
obviously have use with any of them. These other 
inventions are again referred to in Abbott’s still 
later letter to his patent attorneys of Sept. 5,1934 
(Pltffis.’ Ex. 24) when he suggested filing appli¬ 
cations on them. 
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(2) Another motive could have related to la 
license (Appellants’ App., foot 28). Abbott evi¬ 
dently wanted to engage in the business of making 
fabrics and worsteds containing this “ Lastex f’ 
yarn described to him by Adamson. The letter to 
Adamson suggests it. He owned, controlled br 
managed several fabric-making mills. He was 
equipped to make such fabrics as men’s suitings 
and to “make them right”, as his letter pointed 
out. The Lastex brand -was patented and he haid 
learned that Adamson was permitting only cer¬ 
tain mills to make certain fabrics containing this 
Lastex (Appellants’ App. 28, Q25). The Adamsbn 
visit and the order of some Lastex, might ha^e 
been for no other purpose than as an overture 
toward obtaining a license. 


(3) As still another motive, it has been notqd 
that Abbott is a prolific inventor. He was the in¬ 
ventor of an automatic winding machine, that is 
to say, a machine for automatically winding yaijn 
on bobbins ready for use in other textile machines 
(Appellees’ App. 16, XQ311). He testified that his 
very first contact with rubber yarn was in connec¬ 
tion with a problem brought to him “of windiiig 
such yarns onto cones or other packages” (Ap¬ 
pellees’ App. 4, Q13; and Appellees’ App. Ip, 
XQ306-8). Two months after his Adamson visit 
he filed a patent application on a winding machine 
(Pat. 2,177,763, shown to witness, Tr., p. 91). §o 
far as anything contained in the Adamson letter is 
concerned, the “Lastex” purchase might have be^n 
for trial on that new winding machine. 

While the formal records of the purchase of 
“Lastex” (Pltffs.’ Exs. 4X and 6X), on Mar^h 
17,1934, have no reference to any invention what¬ 
ever, it may be noted, and as a point of some sig¬ 
nificance in the circumstances, that Pltfts. ’ Ex. 6X 
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shows that this yarn was delivered not in skeins 
but on bobbins, ready to be immediately used in 
a loom shuttle (Appellees’ App. 16, XQ311; Ap¬ 
pellants’ App. 38, Q85) and could therefore have 
been obtained for experimenting with loom inven¬ 
tions. 

Since anv one of these other motives could have 
been the reason for the call on Adamson and the 
purchase of the yarn, Appellants’ recollection, 
long afterwards, that the purchase was definitely 
for this particular invention is at least open to 
doubt. It is not the convincing proof required, not 
merely because it is uncorroborated parole but be¬ 
cause it does not gibe with other facts in the rec¬ 
ord, particularly the Abbott statement two months 
later than “so far” his work had been along two 
lines, both of which were the loom inventions. 

There is abundant possibility that Abbott’s 
memory about the purpose of the purchase may 
have been faulty, .and that he was not in fact even 
thinking of this invention at the time of the yarn 
purchase. There was no other witness on this 
subject. 

Recollection testimony, even when corrobo¬ 
rated, which his is not, falls far short of convic¬ 
tion where the events recalled could have been 
equally prompted by other motives than the ones 
alleged, Bussell v. Sisson, 55 App. D. C. 401; 4 F. 
2d 1014; much more so when the motives recalled 
are not consistent with the circumstances. 

Third Period. 

We begin this period with “Apr—1934” because 
this date is subsequent to Shepherd’s date and hap¬ 
pens to be inscribed on Pltffs.’ Ex. 1-A-X being the 
first notation that was made thereon or anywhere fol¬ 
lowing the fall of 1933 having any apparent relation 
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to the subject in hand. It was made six or mote 
months after the last preceding notation of Oct. 5,193&. 
It reads “Apr 1934 E. J. A. handed bbn rubber yai+n 
cotton coated—will size.” 

According to Appellants’ brief the handing over 
of the bobbin occurred early in April and while Burl?e 
was in the midst of his search for a truly successful 
size formula and thereupon Burke modified a previous 
dextrine composition. More samples were then sub¬ 
mitted to Abbott, and at long last Abbott pronounced 
one of them successful and the long search was ovej:. 
A report was made, the attorneys were informed and 
eventually, though not until September 22, 1934, th£ 
Abbott application was filed. 

Comment. 

What actually transpired in this final or third 
period has no great significance in our view of the 
case except in so far as it exhibits more of the 
inconsistency in the story. It must be conceded 
that the entry above quoted is a strange one under 
the circumstances. The omission of the day of 
the month suggests that the entry was made later 
by some one who could not remember the exact 
date and wrote down “Apr.” as a temporary as¬ 
sumption. If this was the case, Burke’s presen|; 
recollection that the bobbin was delivered “early” 
in April is at least open to doubt, if it were im¬ 
portant, and in this connection it is noted (again) 
that Burke said the notations on this exhibit were 
not contemporaneous with the events recorded 
(Tr., p. 133). 

The words “will size” are certainly curious as 
a memo. Had he said “to be sized” it would have 
connoted some purpose on Abbott’s part on hav- 
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ing handed the bobbin to him, but “will size” car¬ 
ries no such connotation. Also it is to be noted 
that “will size” reflects no uncertainty whatever 
about his ability to size, such as might well have 
been the case if, as Appellants contend, Burke had 
not yet found the size that would work. The memo 
is not “will try to size” or “will continue work”, 
which would have fitted well with Appellants’ 
present story, but to the contrary, the entry made 
radiates assurance that the sizing would be done 
as soon as he got around to it. 

We are struck by the fact, as already men¬ 
tioned, that Burke’s entry carries no allusion to 
any instructions about degree of stretch given to 
him by Abbott, when handing over the bobbin. 
The story, as we know, is that Abbott had sought 
and obtained that information as being important 
and that he told it to Burke (Appellees’ App. 14, 
XQ. 234). It would have been natural for Burke, 
because of its importance and mathematical 
nature, to have recorded it and also to have fol¬ 
lowed it. He did neither and this also confirms 
the suspicion that such information w T as not ob¬ 
tained in connection with this particular inven¬ 
tion. 

We are struck also by the fact that Abbott 
said he gave several bobbins to Burke (Appellants’ 
App. 39, also Appellants’ brief) whereas in 
Burke’s note “bbn” means only one bobbin, as we 
understand the abbreviation; also by the fact that 
“Fred Meade” did not testify about giving any 
skein of yarn to Burke; also by the fact that on 
Exhibit 3X, Burke asked himself the silly ques¬ 
tion “Would this have a place in weaving?” as 
though Abbott’s idea had related only to knitting; 
also by the fact that Adamson did not testify about 
Abbott’s reason for buying the Lastex, etc. 
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All of these matters, while possibly individually 
explainable on some ground or other (which is 
not now apparent), make in the aggregate an un¬ 
satisfactory story. 

We have covered above all of Appellants’ story a!s 
set forth in their brief and have given our criticism^, 
which we think are fairly made and show the story tp 
be altogether too uncertain to carry conviction on the 
point of genuine activity, in good faith, during the five 
or six months preceding Shepherd’s date. 

As possibly the principal causes of uncertainty wie 
have mentioned: 

(1) That the story of diligence is all based on rec¬ 
ollection—of one story in the Patent Office and a dif¬ 
ferent story in court. 

(2) That assuming the long research occurred ps 
stated, it is only memory that places it all before or aU 
after the Shepherd date. 

(3) That the only means the witnesses had of locat¬ 
ing it in point of time was the simple purchase of sonde 
yarn, but that yarn might have been purchased for 
many other purposes. 

(4) That the long research did not end with any 
different size formula than was used before the search 
began. 

(5) We have pointed to the abrupt cessation pf 
record-keeping just at the time the research wps 
thought to have begun, definitely suspicious. 

(6) Also the surprising failure to make notes by 
two men whose business and training made them fully 
aware of the importance of so doing. 
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(7) Also the complete disappearance of all of the 
“dozens of samples” and of all of the apparatus said 
to have been used in making them. (The rubber bands 
were kept.) 

(8) The failure ever to use the stretch ratio, the 
getting of which was the chief purpose of the Adamson 
visit; the making of no cloth. 

(9) And the vagueness and strangeness of the 
“Apr. 1933” entry on exhibit, Pltffs.’ Ex. 1-A-X. 

In the last analysis we think it is quite apparent 
that Abbott’s original interest in this invention had 
subsided and was dormant, if not dead, from at least 
as early as “Dec. 1933” until long after Shepherd’s 
date. 

Is it reasonable to believe that Abbott would have 
done so much experimenting on rubber yarn without 
ever trying it in the cloth, or in a suiting, to see if the 
problem had in truth been licked S The absence of this 
natural curiosity shows that his interest had failed and 
that the alleged experimental work was, to say the 
least, casual and dilatory, if done at all during the 
period stated. With perfectly ideal facilities for com¬ 
pleting the invention at his hand, he let the problem 
alone and even up to the time of filing his application 
months later had never demonstrated that the scheme 
would work. See Findings Nos. 15, 18, Appellants’ 
App. 16. The inescapable conclusion is that Abbott 
had lost interest in the problem and was not again 
stirred into activity until after Shepherd had entered 
the field. 

The supposed difficulty in obtaining the “Lastex”, 
which Appellants’ brief puts forward as an excuse for 
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Abbott’s lack of interest, is in fact no excuse at all, 
because Abbott himself said, “Of course we do not haye 
to use this round rubber core, but could obtain the cut 
rubber type of yarn from Goodyear, or one of the other 
rubber companies” (Appellants’ App. 93). 

I 

Adverting again to Appellants’ elaborate citatioii 
of cases, we have already pointed out that all fourteen 
of them were decided under the old practice. Of these, 
Appellants principally rely on Kitchen vs. Smith, 39 
App. D. C. 500, in which the facts differ from the pres¬ 
ent case in a most important particular. 

In the case of Smith his purpose was to cure a de¬ 
fect which was apparent on his exhibit drawings, anjl 
he cured it. The cure showed in the result and corro¬ 
borated the effort to make it. In the present cas^, 
Burke’s work, if done at all, accomplished no cure of 
anything. After it was all over the preferred size com¬ 
position was the same identical composition that Burk^ 
selected in the first instance, back in October, 1933 oi* 
June, 1933 according as to which date is really correct 
for the notebook leaf. If there was any change after 
October, 1933, it was merely in the amount of the case¬ 
in ingredient—not stated in the formula as recorded at 
that time. Recalling that the “Fred Meade” yarn wa^ 
said to have been sized in Oct., 1933, and was pro- 

I 

nounced successful, the conclusion must be that any 
change in this item was not needed, if made, and not¬ 
withstanding Abbott’s later recollection. This made i 
situation quite different from Smith’s. 

So also for the other citations. Space does not per¬ 
mit analysis of all their records but it is noted that in 
Gammeter vs. Backdahl, 50 App. D. C. 45, also in Sauer 
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vs. Grobeli, 45 App. D. C. 298, this Court said the rec¬ 
ord was clear that the junior party was proceeding in 
good faith during the critical period, whereas we sub¬ 
mit that this record is not convincing that Abbott was 
proceeding even at all during that period. In Swinehart 
vs. Dickinson, this Court stated that everything pointed 
to the absence of neglect. In view of the circumstances, 

that can hardlv be said to be the case with Abbott. The 
«• 

cessation of record-keeping and the consequent hiatus 
in the record between “fall of 1933” and “Apr. 1934”, 
points quite plainly to neglect in that important period. 

The final citation, Joy vs. Morgan, 54 App. D. C., 
was a curious selection, because it condemns exactly 
what Abbott did, viz., filing a patent application before 
the merits of the invention had been tested. As already 
quoted, Abbott never did any testing, except by “feel”; 
he never made any cloth although he could easily have 
done so; only by so doing could he have really tested 
the merits of the idea. Compare Barcley v. Schuler, 
41 App. D. C. 250, in which Barcley had merely made a 
small portion of a corset stay, about four inches long, 
and had tested it by bending it in his fingers. But this 
Court held this not enough to demonstrate that a stay 
made according to the invention would give the desired 
results when placed in a corset where its movement 
might be restricted by contact with the fabric. See 
also Jobski v. Johnson, 47 App. D. C. 230; Malcolm v. 
Richards, 47 App. D. C. 582; McKee v. Stevens, 79 F. 
2d 914, 916, and cases cited; Smith v. Nevin, 73 F. 2d 
940. 


We submit the Appellants have not shown that the 
District Court misjudged the law, and have not sus! 
tained the burden of showing beyond a reasonably 
doubt, or at all, that Abbott was diligent or that the 
Board and the District Court were clearly wrong iii 
their successive decisions. 

I 
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Respectfully, 

Harry G. Kimball, 
Reginald Hicks, 

Counsel for Appellees! 

Leslie C. Garnett, 

Solicitor. 

i 

November 3, 1941. 
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Preliminary Statement of Edward J. Abbott. 


Edward J. Abbott, of Wilton, New Hampshire, being 
duly sworn, deposes and says: 

He is a party to the above interference; 

He originally conceived the invention defined by th$ 
counts of the declaration on or about the first day of June^ 
1933; 

The invention was first disclosed to others on or about 
the first day of September, 1933; 

The first written description of the invention was made 
on or about the fifth day of October, 1933; 

The invention was reduced to practice in the United 
States on or about the fifth day of October, 1933; 

The first drawing of the invention was made on or aboui 
the first day of December, 1933; 

He began actively exercising reasonable diligence in 
adapting and perfecting the invention on or about the first 
day of September, 1933. 

Edward J. Abbott. 

I 

and sworn to before me this 6th day of Janu-j 

Elsie L Gage, 
Notary Public. 


Subscribed 
ary, 1936. 

[Seal.] 
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Tr. Pat. Off. e. 

Preliminary Statement of Edward J. Abbott 
as to Counts 3, 4 and 5. 

Edward J. Abbott of Wilton, New Hampshire, being 
duly sworn, deposes and says: 

I am a party to the above interference and made the 
invention defined by Counts 3, 4 and 5 thereof in the United 
States; 

(a) The first drawing of the subject matter of said 
counts was made on or about the first day of December, 
1933, and the first written description of the subject matter 
of said counts was made on or about October 5,1933; 

(b) The invention of said counts was first disclosed to 
others on or about the first day of September, 1933; 

(c) I organized, and am President of, Abbott Worsted 
Mills, Inc., of Wilton, New Hampshire. This concern began 
production in or about January, 1933, and at that time I 
became interested in the manufacture of worsted fabric 
having a certain proportion of rubber filling threads incor¬ 
porated in it. I studied and discussed with my associates 
at Abbott Worsted Mills the problems of weaving such a 
fabric, and noted particularly the difficulties which were 
inherent in handling elastic rubber yarns in the loom along 
with the textile yarns. In the early part of 1933 my studies 
of these problems enabled me to invent several improve¬ 
ments to avoid the aforesaid difficulties, and the subject 
matter of Counts 3, 4 and 5 was among these inventions and 
was conceived by me on or about the first day of June, 
1933. Following my summer vacation in 1933 I made the 
disclosure referred to in paragraph (b), and the person to 
whom I disclosed the invention on or about the first day of 
September, 1933, began at approximately that time, and 


under my direction, to test out and study the commercial 
possibilities of the invention, and reported thereon to mfe 
early in October, 1933 and thereafter at frequent interval^ 
throughout the remainder of the year 1933 and the first sif 
months of the year 1934; 

(d) The invention of said counts was reduced to pra<J- 
tice in the United States on or about October 5,1933; 


(e) I began actively exercising reasonable diligence ip 
adapting and perfecting the invention of said counts on or 
about the first day of September, 1933; 


(f) No application has been filed by me or in behalf of 
me or my assigns or legal representatives in any foreign 
country for the invention of said counts within twelvje 
months before the filing of my United States application 
involved in this interference. 


Edward J. Abbott. 


State op New Hampshire, 
County of Hillsboro, 


ss.: 


Subscribed and sworn to before me this 16th day of 
September, 1936. 


Elsie I. Gage, 
Notary Public. 


[Seal] 
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Excerpts From Patent Office Testimony. 

IN THE UNITED STATES PATENT OFFICE. 

Testimony in Behalf of Edward J. Abbott. 

Deposition of Edward J. Abbott. 

Tr. Pat. Off. 1. 

Q2. Please state your experience in textile matters. A. 
I have been in the machinery business and textile manu¬ 
facturing business for thirty-five years operating shops and 
mills and doing practically all of the technical operations 
either by myself or directing various associates. 

• •*••• 

Q6. Please state your official positions in these three 
mills. A. I am the President. 

• ••••• 


Tr. Pat. Off. 3. 

Q10. Please state your connection with Abbott Machine 
Company and describe the business of Abbott Machine 
Company. A. I am the President of the Abbott Machine 
Company. I started this business to do various research 
and engineering work for me and finally to manufacture 
various products which had been developed. I do most of 
the engineering, designing and experimental work. 

Q13. Will you state your first interest in such yarns? 
A. They were called to my attention first in various techni¬ 
cal publications and other literature which comes to my 
attention in the course of business. My first actual contact 
with them was through having a problem brought to the 
Abbott Machine Company of winding such yarns onto cones 
or other packages. 

• ••••• 
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Abbott, Tr. Pat . Off. 7, 8. 

Q23. Will you please state your disclosure to Mr. 
Burke at this time? A. I suggested to Mr. Burke that the 
problem might be met in one of two ways. The first of 
which was to introduce in the loom some tensioning device 
on the shuttle or some definite mechanical method in the 
loom by which the yarn would be laid in the fabric in an 
absolutely definite length and I suggested as a second 
method that the yarn be treated in some way so as to immo¬ 
bilize the yarn and then be subsequently treated in the 
fabric to regain its initial elasticity. I explained to Mr; 
Burke that either I or one of the mechanical research me4 
would work on the problem as relating to the loom and thai} 
he should work on the problem of immobilizing the yarn. 

Q24. Will you please state what directions you gave 
Mr. Burke as to how to proceed? A. I suggested to Mrj 
Burke that the yarn be surrounded by some coating, some* 
thing on the nature of spaghetti which would harden into a 
tubular form and prevent the yarns from either contracting 
or stretching and that this tubular coating could be very 
stiff because when the yarn was flexed around any tensioh 
or other piece of equipment in the course of weaving oif 
knitting this tube would break into a number of short pieced 
but this would not affect the hold of it on the core. I sug* 
gested then that he develop such a coating which could b4 
hardened by drying or other treatment on the yarn. 

Q25. Can you fix the approximate time at which you 
gave these instructions to Mr. Burke? A. I can only fix iij 
very approximately. Mr. Burke was on the road selling 
most of his time. He lived in Melrose but in order to keepj 
in touch with us he came to Wilton practically every Friday! 
and had dinner with me and we then went through not onlyj 
matters of selling but also any technical projects which were! 
on deck. I had frequent talks with Mr. Burke about this 
prior to the vacation period beginning say July 4th and thq 
matter was then laid on the table until I returned from my 
vacation about Labor Day 1933. 
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Abbott, Tr. Pat. Off. 8. 

Q26y What was done with the matter then? A. I took 
the matter up with Mr. Burke along with quite a few other 
matters he was working on and suggested that he go to 
work immediately in a small way and see whether the sug¬ 
gested idea had any prospect of success. Mr. Burke has a 
laboratory at his home and he said that he would conduct 
experiments there at least in a preliminary way to see what 
could be developed. 

Q27. With what general type of coating materials was 
Mr. Burke to conduct these experiments? A. He was sup¬ 
posed to try almost any kind of material to give a tough 
hard coating. I suggested he primarily concern himself 
with water soluble materials which would permit an easy 
removal in the finished fabric. 

• ••••• 

Tr. Pat. Off. 10. 

Q36. Can you state approximately when Mr. Burke 
first produced successful samples of rubber yarn coated 
according to your invention? A. It was during September 
1933. 


Tr. Pat. Off. 13,14. 

Q54. Did you consider the coated lastex type of yarn 
submitted by Mr. Burke in the Fall of 1933 to be suitable for 
use in the loom in weaving? A. Yes, I thought it would 
work very well. 

Q55. Did you consider the coating which Mr. Burke had 
applied to be removable from the fabric after weaving? A. 
Yes. 

Q56. By what means? A. The particular samples and 
formula which we were chiefly interested in were those 
which could be removed by the ordinary washing in water. 


Abbott, Tr. Pat. Off. 14. 

Q57. I show you this sketch and ask whether you can j 
identify it as Exhibit 3? A. Yes, this is a sketch which Mr. | 
Burke made and showed to me as a method by which the 
yarn could be stretched and padded with the coated material j 
while in a stretched condition and then dried and subse¬ 
quently wound onto a spool or other container. 

Q58. At approximately what time was this matter dis- j 
cussed between you and Mr. Burke? A. In December 1933. 

i 

Deposition op Henry B. Burejs. 

Tr. Pat. Off. 26. 

Q17. Did you make any notes of the experimental work 
to which you have just referred? A. Yes, I made brief 
notes informative to myself on the work and upon the prog- | 
ress of the work and as reminder to myself to carry out 
certain experimentations. 

Q18. Are these two sheets marked la the notes? A. 
Yes, these are in my handwriting and from my own note¬ 
book. 

By Mr. Porter: I offer these two sheets as 
Abott’s Exhibit la. 

Q19. Will you state where these notes forming Abbott’s 
Exhibit la have been since you made them? A. These notes 
were given to you, to Mr. Porter, at the time that the patent 
was applied for by Mr. Abbott. They have since formed a 
part of his files. [Witness indicates Mr. Porter.] 

Q20. Before the notes were given to Mr. Porter where 
were the notes kept? A. Before giving these notes to Mr. | 
Porter, these notes formed a part of my own record and 
were contained in my note book. 



8 


Henry B. Burke, Tr. Pat. Off. 27. 

Q23. Will you please state what you did with textile- 
covered yarn? A. My experiments with the textile-covered 
yarn were carried out in a very similar manner excepting 
that I wound the yarn on an apparatus consisting of two 
drums, the yam being wound from one drum to the other 
and it being arranged so that either drum could be held in 
a stationary position. In this manner I was able to place a 
predetermined stretch in the rubber yarn winch I then 
applied a coating to. After drying this coating I then was 
in a position to wind the coated yarn up on one of the drums 
and advance an uncoated portion to further experiment 
writh. 

Q24. Will you state approximately when you applied 
sizing to textile-covered rubber yarns? A. I secured a 
sample of textile-covered yarn early in October of 1933 and 
I applied sizing to it early in October of 1933, probably 
before the middle of the month, or shortly after securing 
the yarn. 

• ••••• 

Tr. Pat. Off. 28, 29. 

Q27. When thus coated writh sizing, which had dried, 
was the yarli elastic? A. No, the yarn was rigid when coated 
with the size in a suitable formula but at the same time it 
wras flexible enough to be wound about a small drum of IV 2 " 
diameter without cracking or dusting off. 

Q28. Will you please state which formula you preferred 
and found most successful? A. The formula which gave 
the best results and was in substance dextrine about 42 to 
43%, about the same amount of water, casein 5%. I had a 
third component of about 5% of a starchy nature placed in 
there primarily to give the flexibility and in certain of the 
formulas I had put in a very small amount of glycerin to 
add further to that flexibility but that w T as not outlined in 
the reports other than verbal reports because the applica- 





Henry B. Burke, Tr. Pat. Off. 29. 

tion in a practical way would require only a very smal. 
amount of the product to give the flexibility and this hydro¬ 
scopic effect. 

Q29. I show you page 5a of the Abbott patent applicai 
tion and ask whether it shows the formula you have referred 
to as the preferred formula? A. Yes. Item No. 1 is the pre-j 
ferred formula. 

Q30. Do I understand from the previous answers that| 
you coated textile-covered rubber yarn with a size substan^ 
tially as set forth in fonnula No. 1 on page 5a of the Abbott 
patent application? A. Yes. 

Q31. At approximately what time? A. Early in Octo¬ 
ber 1933. 

Q32. When thus coated did the size hold the rubber 
yarn in a stretched condition? A. Yes. 

Q33. Was the sized yarn elastic or inelastic? A. The 
yarn was inelastic. 

Q34. Will you describe the textile or fibrous cover o^ 
the yarn? A. The rubber yarn was covered with a woven 
or interwoven textile covering the same as a telegraph wire.| 

Q35. Did this covering become saturated or impreg-j 
nated with the size? A. Yes. 

• ••••• 

Tr. Pat. Off. 31. \ 

Q44. At approximately what time were the various 
formulaes of Abbott’s Exhibit la devised? A. These 
formulas were written probably as early as June 1933 in 
general outline and subsequent memorandum was added to 
them in the way of proportion as experimental work was; 
carried on. 
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Excerpts from District Court Testimony. 

Bertha Shapley Burke, a witness on behalf of the 
plaintiffs testified by deposition as follows: 

• ••••• 


Cross examination: 

• ••••• 


Tr. 31. 

XQ51. Was your husband in the habit of making notes 
and records of the work he was doing? A. Certainly. 

XQ52. Pardon? A. Certainly. 

XQ53. Was the sheet Exhibit 1-A in a notebook at the 
time you affixed your signature to it, or was it loose as it 
is now? A. I don’t remember. I think it was in a notebook, 
probably because his notes usually are in a notebook, not 
lying around loose. 

XQ54. But you don’t recall? A. I don’t recall. 

XQ55. And what about the second sheet of Exhibit 
1-A? Did you see that at the time? A. I don’t remember. 
I probably did, but I don’t remember. I think I did, but I 
would not want to tell you that I did. I think I did. I read 
a great many of his notes. It would not be fair for me to 
say “Yes” or “No”. I think I did. 

XQ56. You wouldn’t recall, I suppose, what position 
this second sheet occupied in the notebook with respect to 
the first, whether it preceded or followed? A. No; if I 
answered that, it w’ould be- 

XQ57. Just guesswork? A. Just guesswork? 

XQ58. Was your husband’s signature “H. B. Burke” 
on the sheet 1-A at the time you signed your name? A. 
Yes; I think it was. I remember he signed his name and I 
signed mine. I think we signed at the same time. 

XQ59. He signed first and then you signed yourself? 
A. Yes, sir. 

XQ60. Are you sure of that? A. I am very positive of 
it. That is my pen, I know. I never use his pen; he never 
uses mine. 
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Bertha Shapley Burke, Tr. 31. 

XQ61. And who wrote the date “October 7, 1933”! A K 
I did. 

XQ62. And you understand the words “Rubber threacj 
uncovered” on Exhibit 1-A to mean band rubber? A. YesJ 
I understand it to mean elastic bands stretched out. Yot} 
know what I mean, the kind you buy in the Five and Ten 
Cent Store, and cut them in two, and stretch them. 

• ••••• 

Edward J. Abbott, one of the plaintiffs, was called as $ 
witness in behalf of the plaintiffs, duly sworn by the Act 
sistant Clerk, and then examined and testified as follows p 

Cross examination by Mr. Kimball: 

Tr. 69. j 

XQ141. Mr. Abbott, did you ever personally engage in 
any experience with the weaving of rubber yarn in a loomj 
first hand? A. No. 

XQ142. You know how inelastic the yarn should be 4 
rubber yarn to be weaveable in a loom? A. Yes. 

XQ143. How do you know that? A. Well, I know the 
tension just by handling it by hand, whether it has got 
enough firmness so that it would not stretch under the weav¬ 
ing conditions. 

XQ144. Is the problem one to make the rubber or elas^ 
tic yarn perfectly inelastic, or may it have some elasticity) 
or stretchiness? A. Well, it should have very little stretch^ 
ness either way. 

XQ145. Does ordinary worsted yam have any stretch? 
A. Very little. 

XQ146. It has some? A. Yes. 

XQ147. The rubber yarn, then, that is treated accords 
ing to this invention may have still some stretchiness, so 
long as it is not more stretchy than ordinary yams? Is 
that correct? 

i 

i 


i 
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Abbott, Tr. 71. 

The Witness: I do not think I understand your 
question. 

Mr. Kimball: Will you read it, please? 

(The reporter read the question.) 

Mr. Kimball: Do you understand the question? 

A. Yes. 

XQ148. You considered, then, that actual experience 
with the yarn, elastic yarn, in a loom was unnecessary? A. 
Yes. 

XQ149. You have heard, however, of difficulties that 
others had in weaving and knitting elastic or rubber yarn? 
A. Yes. 

XQ150. And you recognized those difficulties? A. Yes, 
sir. 

• ••••• 


Tr. 78. 

XQ197. Now, you stated that in the latter part of 1933 
Mr. Burke showed you some scheme of a machine for apply¬ 
ing the size to rubber coat—to a rubber yarn. Is that from 
your unaided memory, too, that date? A. No; I have seen 
the sketch and the sketch is dated. 

XQ198. And it is the date on the sketch that enables 
you to say that he reported in June, 1933? A. No. I can 
remember that he showed me—described the machine and 
showed me a sketch during the winter. 

The Court: You said June, 1933. 

The Witness: I thought he said December. 

The Court: Read the question. 

Mr. Kimball: I thought I said December, 1933. I 
meant to say December, 1933. 

The Court: That is what I thought. 

The Witness: The date on the sketch enabled me 
to identify the date very closely. 

• ••••• 
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Abbott, Tr. 80 , 81 , 82 . 

XQ205. This. You said that in 1933 Mr. Burke reported! 
and showed vou a method or a machine or scheme for coat- 

V 

ing thread. You said that was in the latter part of 1933. 
A. Yes. 

XQ206. And you said you fixed the date, as I recall, 
from the sketch. Did you not? A. Yes. 

XQ207. And I asked you if you had any other means of J 
identifying the date besides the sketch, and you said thatj 
you remembered it generally. Now I am asking you: can 
you fit that into any of the other activities you had at that 
time, so that that perhaps might help you locate the date 
independently of the sketch? 

The Witness: I do not think I understand what 
you mean. 

Mr. Kimball: Will the stenographer read it, 
please ? 

(The reporter read the question.) 

A. It is a rather complicated question, but I should say no. j 

Mr. Kimball: Let me have the original of Ex- j 
hibit 3. Oh, it is 3-X. 

i 

i 

XQ208. Was it Exhibit 3-X that you just referred to as 
enabling you to state the date of Mr. Burke’s report to 
you as in the latter part of 1933? A. Yes. 

XQ209. When did you first see this sketch? A. I do j 
not know. 

XQ210. Was the date on it when you first saw it? A. 

I could not tell you. 

XQ211. Do you know who put the date on it? A. It is 
in Mr. Burke’s handwriting. 

XQ212. It says December, 1933. Have you any idea 
why the day of the month was not put on? A. No. 

Mr. Kimball: Will your Honor look at that i 
(handing Exhibit 3-X to the Court) ? 
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Abbott, Tr. 82. 

XQ213. Are you sure that you saw the sketch at that 
time ? A. I am not not sure; no. 

XQ214. Now, was this machine or this scheme that is 
sketched on Exhibit 3-X ever built, to your knowledge? 
A. No. 

XQ215. Do you know that it was not built, you mean? 
A. He built a much cruder laboratory one, that worked 
on that principle; but I do not think that a machine of that 
kind was ever built—that looked like that sketch. 

XQ216. When was that other one built? A. I do not 
know. He built it in his laboratory, to experiment with, 
and told me about it. 

XQ217. You never saw it? A. No. 

XQ218. Did you ever sign any paper or record record¬ 
ing the history of this idea, besides the newly found exhibit 
that was introduced yesterday? A. I do not remember. 
I sign my name thousands of times a week, sometimes. I do 
not remember any specific signatures. 

XQ219. I think you mentioned that in 1933, when you 
had this idea, that you talked with your associates about it. 
Am I right? A. I do not get your question. 

XQ220. I think you said you talked with your asso¬ 
ciates about this idea, when vou conceived it in 1933. A. 
Yes. 

XQ221. Is that right? A. Yes. 

XQ222. How did they react to the suggestion? A. I do 
not remember now. 

XQ223. They were enthusiastic about it? A. No. I 
would not remember their exact reaction. 

XQ224. Do you recall that it appeared to them that it 
would be a new idea? A. I would not remember that. 

• ••••• 


Tr. 84. 

XQ234. Yes. Now, did you ever make any use of the 
information you got from the Adamson Company? A. Yes. 
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XQ235. What did you do? A. I told Mr. Burke of the 
information I had obtained there, for his guidance. 

• ••••• 

Tr. 88, 89. 

XQ265. When you charged Mr. Burke with this work, 
you knew he was traveling a great deal and a very busy 
man. Did you expect that he would give up some of his 
other activities for the sake of this work that you charged 
him with? A. This was just another job for him, along 
with his common activities. He had these kinds of jobs 
right along. 

XQ266. Did you expect him to do it in his odd times ? 
A. I did not designate what time he would do it in. He 
suggested that he would do it at home. 

XQ267. Did you pay him anything extra for this home 
work? A. No. 

XQ268. Did you ever see him at work? A. No, not at j 
home. 

I 

#••••• 

Abbott, Tr. 89, 90. 

XQ270. By “experimental work” you mean taking hold j 
of the yarn and seeing how much stretch it had? A. Yes j 
and either scraping it or washing off or trying to wash off j 
these coatings. 

XQ271. You saw him doing that? A. Yes; we did it 
together. We scrubbed them and handled them. 

XQ272. Do you know when you did that? A. No. 

XQ273. Mr. Abbott, I show you Plaintiffs’ Exhibit 1-A, 
and I ask you if you have ever seen that before? If so, 
when did you first see it? A. I have seen it before. I do 
not know when I first saw it. 

XQ274. Was it after this interference proceeding | 
started? A. Well now, what interference, in the Patent 
Office! 


I 
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XQ275. In the Patent Office. A. Yes. 

XQ276. It was after that? A. Yes. 

XQ277. When did you see the second half of Plaintiffs’ 
Exhibit 1-A, which seems to carry on it some formula for 
size? A. I saw them both together. 

XQ278. Both together? A. Yes. 

XQ279. And since the interference started? A. Yes. 

XQ280. For the first time? A. Yes. 

XQ2S1. In addition to your activities elsewhere than 
in Wilton during the winter of 1933 and the spring and the 
early spring of 1934, you were also engaged in perfecting 
some inventions of yours, were you not, other than the one 
that we are talking about? A. I probably was. I do 
not remember just what I had on deck then. 

XQ282. Yes. A. I generally had quite a few projects 
going. 

Tr. 94. 

XQ306. In the Patent Office record, Mr. Abbott, you 
said the problem was brought to you of winding yarn on 
cones. Do you remember that? A. I remember that. 

XQ307. Did you solve the problem? A. No. 

XQ308. Did you work on it? A. Yes. 

XQ309. When was that? A. I don’t know. I just re¬ 
member that somebody came to us and wanted us to try 
to wind it on the cones or packages. 

XQ310. These bobbins of Lastex yarn which are in evi¬ 
dence as Plaintiffs’ Exhibits 6-A and 6-C, are the ones, are 
they not, that you procured from the Adamson Company? 
A. Yes. 

XQ311. Are they bobbins that are wound and of the 
type to go in a loom shuttle? A. Yes. 

XQ312. Wherewith to make cloth? A. Yes. 

• ••••• 
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Tr. 123 , 124. 

Henry Barker Burke, was called as a witness on behalf j 
of the plaintiffs, duly sworn by the Assistant Clerk, and | 
then examined and testified as follows: 

• #*••• 

I 

Cross examination: 

XQ130. Will you kindly—perhaps you answered this, 
but will you look at Exhibit 38-B again and state how much 
stretch was indicated to have been imposed on that yarn 
when it was coated? A. From the writing, from the note 
that I put on this here, I have indicated that this was 
treated, a five inch sample, which was extended to ten 
inches; and I think this morning when that was shown to 
me I raised the question as to whether this was the same 
thing, by asking whether this sample was that length this 
morning; and if it is, it represents the exact sample that 
I sent in here. 

XQ131. If it is what? A. If it is approximately five 
inches, it represents the exact sample that I sent in. 

XQ132. And when coated it was ten inches? A. And 
when coated it was ten inches. 

XQ133. You have described at some length a long 
series of experiments and trials. You have said there were I 
a great many of them that you conducted, seeking a size 
that would be suitable. I would like to hear from you how 
you know that that line of experiments was not done in 
the year 1933. A. How I know the series was not done? 

XQ134. In 1933. A. I know that it was not done in 
1933 to meet all those specifications in that I never at any 
time until late in February or the first of March of 1934 
came to what I considered a fair approximation- 

XQ135. (interposing) How do you know it was the first 
of March? Is that your memory? A. That is my memory, 
yes. 
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XQ136. And that is only your memory that tells you 
that you did not do that series of experiments in the year 
1933? A. It is my memory, and definitely so, that I did 
not get the results; and if I had done those experiments, I 
would have come more approximately to those results. 

And another reason that I can guide myself that way is 
that the first of my experiments were made with a view 
of minimizing the casein that I put in those formulas; and 
I did that because casein has a very hardening effect; in 
fact, if you carry it far enough, you can get a density like 
a button—the idea being that the higher it is the less soluble 
it is. Therefore I worked with glue and glycerine to ap¬ 
proximate the same thing. 

XQ137. I think you said that you wrote the formulae 
on the second, undated, sheet of Plaintiffs’ Exhibit 1-A-X 
at various times. Is that correct? A. Yes, sir. 

XQ138. When do you suppose you started to make that 
memorandum? A. I assume that it was—that this memo¬ 
randum here was made some time through that early 
period of—directly after I got Fred Meade’s yarn. 

XQ139. That would be in October, 1933 ? A. That would 
be along in October, 1933. 

XQ140. You have no definite recollection of the time 
you wrote it? A. No, not beyond that, except that I could 
place the fact that I was doing a great deal of research in 
the way of reading prior to that time. 

XQ141. Are you quite sure it was not earlier than that 
time? A. I am quite sure, because these were tried on 
Fred Meade’s yarn. 

XQ142. In the early stages? A. On the wrapped yarn? 

XQ143. Yes, in the early stages. A. It was carried on 
through; that is from the start I had tried all of these 
things in varying proportions. 

XQ144. From the very start? Is that right? A. That 
is right. I had tried them in varying proportions, but had 
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Henry B. Burke , Tr. 125,126. 

concentrated more on the glue part of it and minimized on j 
the casein part of it. 

XQ145. Do you recall testifying in the interference suit 
before the Patent Office, when this case was before the 
Patent Office? A. In Boston? 

XQ146. Yes. A. Yes. 

XQ147. You were asked a question, I see, Q44: 

“At approximately what time were the various 
formulae of Abbott’s Exhibit la devised?” 

Exhibit la is the sheet you have just been looking at. 
And you replied: 

“These formulae were written probably as early 
as June, 1933.” 

Is that still correct? A. I doubt if it is. 

XQ148. You think you made a mistake then? A. I ques¬ 
tion whether they were written as early as that. 

XQ149. You do not know? A. I do not know; but, inas¬ 
much as they were applied, in my memory, to that Fred 
Meade yarn, I placed that some time in October. 

Mr. Cushman: May I suggest, Mr. Kimball, that 
you read him his whole answer? 

Mr. Kimball: Oh, I am sorry. His whole answer 
is: 

“These formulae were written probably as early 
as June, 1933, in general outline and subsequent | 
memorandum was added to them in the way of pro- i 
portion as experimental work was carried on.” 

The Witness: Yes. 

By Mr. Kimball: 

XQ150. Now, does the other sheet of Exhibit la have 
reference to any tests that you made on the coating on 
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Lastex yarn? A. Well, in the—those references there are 
to this cut elastic band, that is rubber band as we call it. 
The only reference to thread yarn is that X got it sometime 
in Aprii, 1934; that is, that part of it from Mr. Abbott. 

XQ151. Why didn’t you put down the day of the month 
when you wrote April, 1934? A. Well, the main reason is 
that I did not feel that it was going to be necessary for me 
to have that definite date. 

XQ152. I think you said that you got that bobbin in the 
early part of April, 1934. A. What? 

XQ153. blow do you know you got that bobbin in the 
early part of April, 1934? A. Because I know it was in 
the early part, because I had completed or got to a point 
in my experimental work then which he felt was fairly 
successful. 

XQ154. That, again, is from your memory. It is your 
memory, unaided, that tells you that ? A. I have no opinion. 

XQ155. Then it could have been in the early part of 
April, 1934, so far as any notes or memoranda that you have 
are concerned? A. No, I think not, not from these re¬ 
minders that I have before me here. 

• ••••• 


Tr. 131,132. 

XQ189. You said you made this sketch. I show you 
Plaintiffs’ Exhibit 3-X. A. Yes; I recall making that. 

XQ190. Do you know when you made it? A. I made 
it sometime in December, 1933. 

XQ191. How do you know that? A. I know it by the 
date I put on it. 

XQ192. That is another case you did not put the day 
of the month on it. How do you know that you made it in 
December, 1933? A. I have a feeling, without any ques¬ 
tion, from the other note on here that it is in December, 
1933. 
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XQ193. What is this other note, on the back of that? 

I just see you reading. Would you read that, please? A.i 
This note? 

XQ194. Will you read this? A. It says: 

“See E. J. A. on rubber from U. S. Rubber. 
"Would this have a place in weaving or only knit-j 
ting?” 

XQ195. What did you mean by “Would this have a 
place in weaving”? A. I mean would such products be 
used in weaving or would they be used in knitting solely, 
or would the coated products be employed in both places? 
In other words, where would you use it? W r ould it be 
specifically used in one place or another? 

XQ196. Had not Mr. Abbott already told you that thisj 
was an idea for using coated yarn in weaving? A. He said; 
for textile application. 

XQ197. And you made a note in December, 1933, to askj 
him if it had a place in weaving? A. Yes, if it would havej 
a place in weaving. 

XQ198. W 7 hat was it that Fred Meade said when he 
told you, according to your note dated October 5, Exhibit 
1-A—I read it. It says “He states it will probably extend 
to weaving. ” What did you understand Mr. Meade to mean 
there? A. Well, Mr. Meade is using rubber yarn and mak¬ 
ing rubber yarn but knew nothing of textile applications;j 
and what I meant by that was to refresh my own memory, j 
these being simply notes I made, that there was a possi-i 
bility of using this product in weaving. 

XQ199. Just a possibility? A. I did not know at the 
time he spoke to me. 

XQ200. On October 5 you did not know it? A. Those 
were not made as notes of October 5. That is the mislead¬ 
ing part of this. 
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XQ201. Let us get this straight. What is misleading 
about that? That says October 5, 1933. A. I understand 
it does. But it misleads you to infer that everything that 
happened there happened after October 5, whereas, as a 
matter of fact, I wrote it on October 5, to make a memo¬ 
randum for myself. In other words, it was more or less a 
summary that I put in there of notes. 

XQ202. And it was made in October, 1933? A. The 
notes? 

XQ203. Yes. A. No, not the notes, but the action. 

XQ204. Some of the action occurred in October, 1933? 
A. Some of the action occurred prior to that. In other 
words, I saw Fred Meade in the summer. 

XQ205. Oh, I see. A. I saw him while he was at my 
camp, in the summer. 

XQ206. And do you recall that, having made this note 
on the back of Exhibit 3-X, that you did see Mr. Abbott 
and find out whether this coated yarn had a place in weav¬ 
ing? A. Yes; we discussed more in detail what could be 
and what would be expected of it. 

Mr. Kimball: That is all. 




